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United States Court of Appeals for the 

District of Columbia 

! 

No. 6509. 

Oklahoma Utilities Company, a Corporation Organized 
and Existing under the laws of the State of Oklahoma, 
Appellant, 

vs. 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works, et al. 


a Supreme Court of the District of Columbia. 

i 

Equity. No. 58810. j 

Oklahoma Utilities Company, a Corporation Organized 
and Existing under the Laws of the State of Oklahoma, 
Plaintiff, ^ | 

vs. 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works; Horatio B. |Hackett, 

• • ' • I • 7 

Assistant Administrator thereof; J. J. MadigaH, Acting 
Executive Officer thereof, et al., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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OKLAHOMA UTILITIES CO. VS. 


1 Filed May 27, 1935. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 58S10. 


Oklahoma Utilities Company, a Corporation Organized 
and Existing under the Laws of the State of Oklahoma, 
Plaintiff, Plaintiff's Address: Bristow, Oklahoma, 

v. 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works: Horatio B. Hackett, 
Assistant Administrator thereof; J. J. Madigan, Acting 
Executive Officer thereof: F. E. Sclmepfe, Director of 
Projects Division thereof; Henry Morgenthau, Jr., Sec¬ 
retary of the Treasury of the Unted States; W. A. Julian. 
Treasurer of the United States, and Guy Allen, Chief 
Disbursing Officer, Disbursements Divisions of the Treas¬ 
ury of the United States, Defendants. 


Bill of Complaint for an Injunction and Other Relief. 

Xow comes the plaintiff, and for its cause of action 
against the defendants, alleges: 

I. 


Plaintiff is a corporation organized and existing under 
the laws of the State of Oklahoma, is a resident and 
2 citizen of the State of Oklahoma, with one of its 
places of business in the City of Hominy, Osage 
County, Oklahoma, and sues in its own right. 

II. 


The defendants and each of them are administrative offi¬ 
cers or employees of the United States of America, residing 
in the District of Columbia, and can be found within said 
District of Columbia, are more than twenty-one years of 
age, and are more particularly identified as herein specifi¬ 
cally set forth: 

Harold L. Ickes is the duly appointed, qualified and act¬ 
ing Administrator of the Federal Emergency Administra- 
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tion of Public Works (hereinafter called PWA)j appointed 
by Executive Order of the President of the Unlited States 
of America dated July 8, 1933, in pursuance of) the provi¬ 
sions of Section 201 (a) of Title II of the National Indus¬ 
trial Recovery Act, and is sued on account of actis which he 
threatens to perform in his official capacity as sluch; 

Horatio B. Hackett is the duly appointed, qualified and 
acting Assistant Administrator of PWA, and |s sued on 
account of acts which he threatens to perform ini his official 
capacity as such; 

J. J. Madigan is the duly appointed, qualified Acting 
Executive Officer of PWA, and is sued on account of acts 
which he threatens to perform in his official capacity as 
such; 

F. E. Schnepfe is the duly appointed, qualified and act¬ 
ing Director of Projects Division of PW A, and is 
3 sued on account of acts which he threatens to per¬ 
form in his official capacity as such; 

Henry Morgenthau, Jr. is the duly appointedj, qualified 
and acting Secretary of the Treasury of the United States, 
and as such has general supervision and control over the 
disbursement of the public funds of the United 8jtates, and 
is sued on account of acts which he threatens t^ perform 
in his official capacity as such; 

W. A. Julian is the duly appointed, qualified and acting 
Treasurer of the United States, and as such is, under the 
supervision of the said Secretary of the Treasury, in con¬ 
trol of the disbursement of the public funds of tjie United 
States, and is sued on account of acts which he threatens 
to perform in his official capacity as such; and 

Guy Allen is the duly appointed, qualified and acting 
Chief Disbursing Officer of the Treasury Department, and 
as such is at the head of the Division of Disbursement of 
the Treasury Department, and is in control of tjhe actual 
drawing and issuing of checks on behalf of the United 
States, and the actual disbursements of the puhjlic funds 
of the United States, and is sued on account of ahts which 
he threatens to perform in his official capacity aS such. 


4 III. 

This is a civil cause in equity, arising under thje Consti¬ 
tution and laws of the United States, and under the equity 
powers of the courts of the District of Columbia.! 
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IV. 

The plaintiff and its predecessors for more than twenty 
years past have been and plaintiff now is engaged in the 
business, among other things, of purchasing, transmitting, 
selling and distributing electricity, wholly within the State 
of Oklahoma, and in particular has been and now is en¬ 
gaged in the business of distributing and selling electricity 
in and to the inhabitants of the Citv of Hominv, Osage 
Countv. State of Oklahoma, to the Citv of Hominv itself, 
and to other persons in the vicinity of said City. Plaintiff 
is not thereby engaged directly or indirectly in commerce 
between the State of Oklahoma and any other state, nor 
in any commerce which has any effect upon commerce be¬ 
tween the State of Oklahoma and any other state. 

The plaintiff has acquired and now owns, operates and 
maintains in the City of Hominy, for the purpose of fur¬ 
nishing electricity to the said Citv and its inhabitants, an 

• • 

electricity distribution system of a value in excess of One 

Hundred Twenty-five Thousand Dollars ($125,000.00), in 

addition to electrical facilities located outside said City 

and used and useful in supplying electric service therein. 

The gross revenues of the plaintiff from its operations 

in the Citv of Hominv and vicinity for the year 
» » » » 

5 1934 were in excess of Forty Thousand Dollars 

($40,000.00). The value of the plaintiff’s business, 
which it is conducting as aforesaid, is in excess of One 
Hundred Twenty-five Thousand Dollars ($125,000.00). 

Plaintiff and its predecessors have been and plaintiff 
now is engaged in the activities aforesaid pursuant to 
license of the said Citv of Hominv now in full force and 
effect and vested in the plaintiff, and pursuant to all gov¬ 
ernmental, state and municipal licenses, certificates and 
permits necessary to the conduct of the activities afore¬ 
said. 

Plaintiff and its predecessors have been and plaintiff 
now is the only agency existing in the Citv of Hominv for 
the distribution and sale therein of electricity. The said 
distribution system of plaintiff was designed to be and is 
adequate to supply and distribute all the electricity re¬ 
quired at the present time within said City of Hominy by 
users thereof, and has excess facilities and capacity suffi¬ 
cient to supply and distribute to new users, or for addi- 
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tional uses, and excess capacity ample to supply! all future 
needs for electricity in said City now reasonably to be 
foreseen. 

Plaintiff is providing adequate electric service to the 
said City of Hominy and its inhabitants at rqtes which 
are not only reasonable but lower than those charged for 
similar service in other places within the Statci of Okla¬ 
homa, and at all times is under supervision of t|he appro¬ 
priate regulatory bodies of the State of Oklahojma to as¬ 
sure that it will continue so to do. 

6 Plaintiff and its predecessors have over! a period 

of more than twenty years established ancjl plaintiff 
now owns a iroing business with many customers land busi- 
ness contacts, financial credit and reputation | acquired, 
established, developed and expanded at great expense and 
at the risk of the private investment of funds by the 
holders of its various securities. 

V. 

The Plaintiff is now, and its predecessors for many 
years past have been, taxpayers of the United Spates and 
have paid many thousands of dollars in incomd and ex¬ 
cise taxes to the United States, and plaintiff is subject 
to the liability of hereafter paying many thousands of 
dollars in such taxes, and is a purchaser and consumer of 
commodities subject to taxes payable to the United States. 
For the year 1934 the plaintiff and/or its predecessor had 
paid or incurred the obligation and liability for!payment 
of taxes to the United States in the sum of Four Thousand 
Two Hundred Sixty-two Dollars ($4,262.00). 


Plaintiff now is, and its predecessors for many years 
past have been taxpayers of the City of Hominy, of Osage 
County and of the State of Oklahoma, have paid thousands 
of dollars of taxes to the said City, County and Siate, and 
plaintiff is subject to the liability of paying many 
7 thousands of dollars of such taxes to became due 
in the future. With respect to its electrical prop¬ 
erties and operations, plaintiff and/or its predecessor has 
paid or incurred liability for the payment of taxe^ for the 

vear 1934 to said Citv and to said County in the! sum of 

^ * 
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Six Thousand Six Hundred Forty-nine Dollars ($6,649.00) 
and to said State in the sum of One Thousand Six Hundred 
Ninety-nine Dollars ($1,699.00). 

VII. 

On or about August 24, 1933 the City of Hominy made 
application to the Federal Emergency Administration of 
Public Works for a combined loan and grant of funds of 
the United States Government in a total amount of One 
Hundred Fifty Thousand Dollars ($150,000) for the pur¬ 
pose, as stated in the City’s application, of enabling the 
Citv therewith to construct an electricitv generating and 
distributing svstem within the Citv, therebv to furnish it 
and its inhabitants electric service, which said service 
would in no way relate to or affect interstate commerce, 
would be the same in character and extent, and intended to 
serve the same parties as users thereof, as that now and 
heretofore furnished by plaintiff within the City, and as 
would hereafter otherwise be furnished by plaintiff. Of 
said One Hundred Fifty Thousand Dollars ($150,000) an 
amount estimated to be 30 per cent of the cost of labor 
and materials involved in the project was requested as 
an outright gift or grant from the funds of the United 
States. 

8 Immediately upon the City’s application for such 

loan and grant plaintiff protested, and has continued 
to protest, to the various appropriate organs of PWA 
against the approval of said application and the granting 
and lending of said funds because of the fact that the con¬ 
summation of the contemplated project involved a misuse 
and financial loss of the public funds of the United States 
and was injurious and destructive, as set forth below, to 
the plaintiff’s equipment, property and business. 

Notwithstanding said protest and the injury to be done 
to plaintiff, defendant Ickcs, as Administrator, approved 
said application, and purporting to act under the power 
and authoritv embodied in Title II of the National Indus- 
trial Recoverv Act and executive orders and regulations 
relating thereto, entered into a contract with said City pur¬ 
porting to be dated January 9, 1935. By the terms of said 
contract said defendant Ickes agreed to aid and participate 
in the construction of an electricity generating and dis¬ 
tribution system in said City by, among other things, lend- 


HAROLD L. ICKES, ADM’r. 


7 


ing said City, by pretended purchase of its bonds, to be used 
for said purpose, One Hundred Fifty Thousand Dollars 
($150,000.00) from the public funds of the United States, 
and granting outright to said City, however, a portion of 
said loan equal to 30 per cent of the cost of labor and ma¬ 
terials employed in said work, but not to exceed Forty-three 
Thousand Dollars ($43,000.00). The said City 

9 agreed that said funds will be made available to it 
upon requisition in such amounts as defendant Ickes 

deems sufficient from time to time, and shall in up event be 
available beyond the amount which in the judgment of de¬ 
fendant Ickes is needed to complete the project; that the 
proceeds of the bonds, whether sold to the Government or 
other purchasers, shall be deposited by the City in such 
banks as defendant Ickes chooses; that such proceeds shall 
be expended by the City only as defendant Ickes consents; 
that all details of plans, drawings, construction contracts, 
engineering, supervision, inspection, etc., shall be Recording 
to the will of defendant Ickes; that all work on ttye project 
shall be done under the regulation of defendant likes; that 
no contractor or subcontractor shall bid unless he has 
signed U. S. Government Form No. PWA 61; tha[t all con¬ 
tractors shall be equipped with bonds and insurance as de¬ 
fendant Ickes desires; that the City shall engage in such 
litigation as defendant Ickes deems advisable with respect 
to irregularities, or defects, or illegalities in tl}e bonds; 
that defendant Ickes may cancel the contract with) the City 
at any time he wishes, if in his opinion the Cityh has un- 
reasonablv delaved in carrying out anv of its duiies; that 
the aforesaid funds shall be available to the City pnly sub¬ 
ject to the power of defendant Ickes to withhold them if 
lie deems the City’s budgetary situation tjo be un- 

10 satisfactory’, or if he is not satisfied that the Citv 
has complied with all provisions of the agreement, 

or if the Citv does not convince defendant Ickes that it will 
eliminate competition by the time the project is cohipleted; 
and that in other respects the will of defendant Ickes should 
control the City’s action, even to the extent of the naming 
of the project. A copy of said contract, as nearly jas plain¬ 
tiff has been informed of its terms, is set out asjExhibit 
“A” to this complaint and made a part hereof. [Further¬ 
more, plaintiff is informed and believes, and therefore 
alleges, that the City has agreed, as a requisite to ifeceiving 
the funds under said contract, that the rates whidh it will 
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charge for the use of the electricity from its plant shall be 
no more than a level, approved, or to be approved, by de¬ 
fendant Ickes. 


11 VIII. 

Plaintiff is informed and believes, and therefore alleges, 
that pursuant to said agreement with PAY A the City of 
Hominy has made or is about to make requisition upon said 
funds which PAY A has agreed to furnish, that defendant 
Ickes as Administrator of PAY A will honor said requisition, 
and make such funds available to said City, and that imme¬ 
diately upon the receipt of such funds said City, with the 
cooperation of and in conjunction with the defendants 
herein, will proceed to construct a duplicate electricity sys¬ 
tem in said City to serve the same purposes and parties 
now served by plaintiff’s system. 


IX. 


The said contract purporting to be dated January 9, 1935, 
is, for reasons hereinafter stated, null and void and without 
warrant in law, and the defendants are wholly without au¬ 
thority in law to perform any of the acts provided therein 
to be performed by them and threatened to be performed 
by them as herein alleged, because: 


(1) The project provided for in said unlawful contract 

is not authorized bv the National Industrial Recoverv Act. 

« * 

Section 202 of said act provides that the Administrator 
shall prepare a comprehensive system of public works. 
Section 203 provides that the Administrator may construct, 
finance or aid in the construction or financing of any public 
works project “included in the program prepared 
12 pursuant to Section 202”. No program has been 
prepared pursuant to Section 202, nor has said 
project been included in any such program. The defend¬ 
ants therefore are without authoritv in said act to aid in 


the construction or financing of said project. 

(2) The proposed loan to the City of Hominy is in viola¬ 
tion of the requirement of Section 203 of the National In¬ 
dustrial Recoverv Act that such a loan bv the United States 

• • 

be reasonably isecured. Said loan is not and cannot be rea¬ 
sonably secured. The present indebtedness of the City is 
upwards of Two Hundred Fifty Thousand Dollars ($250.- 
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000.00) which, when added to the debt contemplated by this 
loan, will be nearly fifty per cent of the total valuation of 
taxable property within the City. And there js a further 
indebtedness of the School District, of which tljie City is a 
large part, of One Hundred Forty Thousand Dollars ($140,- 
000.00). Furthermore the value of the taxable Resources of 


the City has been steadily falling, the tax rate libs been ris¬ 
ing, and the amount of unpaid taxes has beenj increasing 
from year to year for the past several years, «|ind the de¬ 
struction of plaintiff’s business and property \jrill deprive 
the City of more than ten per cent of its preisent taxes. 
This precarious outlook of the City is in no way alleviated 
by any contemplated revenues from the projected municipal 
electricity system. On the contrary such project Scan hardly 
do more than to earn operating costs. It will not serve 
customers outside the City, and it cannot because of the 
competition from other utilities, and the customers within 
the City, less than one thousand, who are largely residen¬ 
tial, cannot support both a generating and distributing 
system. 

13 Moreover the bonds of the City on the faith of 
which said loan is to be made are null an^l void be¬ 
cause in violation of the law of the State of Oklahoma and 
any payment for them by defendants is unauthorized by 


the said National Industrial Recovery Act. PWA| has made 


no bid upon said bonds such as directed by Oklahoma Stat¬ 
utes (1931) c. 32, Art. 2, Pars. 5927 and 5930, pid other 
provisions since the agreement of PWA is not an uncon¬ 
ditional bid to purchase bonds at par but is merely an 
agreement to lend indeterminate sums of money! In fact 
said bonds have never been submitted to equal pilblic com¬ 
petitive bidding as required by law. ] 

Said bonds, by virtue of being ante-dated to May 1, 1934, 
likewise fail to comply with statutory and Constitutional 
provisions of the State of Oklahoma since there cjan be no 
sinking fund created for said bonds for the yeirs 1934- 
1935 as required by said provisions. 

Said bonds, by virtue of providing for semi-annual inter¬ 
est payments, violate Oklahoma Statutes (1931) c.j 32, Art. 
2, Par. 5929, in that they fail to comply with the direction 
of the voters, ratifying issue of such bonds, for annual 
interest payments. 

2—6706a ! 


i 

I 






10 


OKLAHOMA UTILITIES CO. VS. 


The failure of PWA to deposit two per cent of the amount 
of the bonds upon making its pretended bid violates Okla¬ 
homa Statutes (1931) c. 32, Art. 2, Par. 5930. 

(3) The said project herein complained of is not author¬ 
ized by Section 203 of the National Industrial Recovery 
Act because said project is not reasonably designed or 
capable of effectuating the purpose declared in said section, 

to-wit, increasing employment quickly. Plaintiff is 

14 informed and believes and therefore alleges that 

there is virtually no unemployment in said City of 

Hominy or vicinity, that in fact there is no cause for and 

there is no federal relief in said City, that what little cause 

for aid exists in said City is almost entirelv among unem- 

ployables and has been greatly decreased within the last 

three vears until it is no more than that normally to be 
•> * 

anticipated anc( does not justify the great expenditure con¬ 
templated by defendants as a public works measure. 
Furthermore the amount of employment which will be given 
by the construction of the generating and distributing sys¬ 
tem will be small and temporary, wholly out of proportion 
to the enormous sum contemplated to be expended and to 
the tremendous loss and injury to plaintiff’s business and 
property. Indeed such construction will cause, by its in¬ 
evitable destruction of all of the plaintiff’s operations and 
business in said city, the permanent unemployment of those 
now engaged in plaintiff’s operations and business. 

(4) Said project is not authorized by Title II of the 
National Industrial Recovery Act because it is wholly use¬ 


less and wasteful in that it duplicates plaintiff’s existing, 
adequate system, it is uneconomic and foolish in that a 
generating svstem cannot be maintained in said Citv of 
Hominy, due to the small number of possible customers, 
at rates which customers can pay, and it is needless and 
arbitrary since if said City desires it may purchase plain¬ 
tiff’s existing adequate system and purchase electricity for 
such system at a price much less than the sum which de¬ 
fendants contemplate sinking in said project. 

15 (5) Said contract is not authorized by Title II of 

the National Industrial Recovery Act because its 
terms and any action thereunder violate the law of the 
State of Oklahoma. Not only have the City and PWA 
failed to comply with the law of the State with respect to 
bidding and the sale of the bonds, as set out in sub-para- 
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graph two hereof, but the undertakings assumed by the 
City under said contract would if carried out constitute an 
unlawful delegation to foreign agents, these defendants, of 
its sovereign duties. More specifically the City purports to 
undertake large expenditures of funds and to incur an 
extensive debt while at the same time surrendering to these 
defendants complete control of the terms, manner, and pur¬ 
pose of expenditure, the regulation of the construction and 
the cost thereof, the choice of contractors and other agents, 
the conduct of its budgetary affairs, discretion io institute 
litigation, choice of depositories to hold its funds, the fixing 
of rates which it would charge for electricity, i and other 
matters, at the same time leaving to the whim of defendant 
Ickes the determination of whether the funds shall be cut 
off and its project remain half finished; and otherwise 
would reduce itself to the position of vassal to iPWA, de¬ 
fendant Ickes and his agents. | 

(G) Said project herein complained of is without warrant 
in said National Industrial Recovery Act or in ^ny law of 
or in the Constitution of U . United States, but |the action 
of the defendants in furthering said project is in violation 
of the Tenth Amendment to the Constitution of the United 
States, because: 

16 (a) Said project is undertaken by the defendants 

for the purpose of furthering an announced policy 
of controlling and lowering electricity rates wilthin each 
State of the United States, and specifically is i designed 
merelv to afford consumers within said Citv of Hominv 

% * i i 

with rates, the maxima of which shall be set and Controlled 
by defendant Ickes. Such action will in no manner affect 
interstate commerce: its effect is confined altogether to the 
inhabitants of the said Citv, whollv within the State of 
Oklahoma. 

(b) Said project is undertaken by the defendants for the 

purpose of furthering a policy of municipal ownership of 

electricitv svstems within each State of the United States, 
» * 

and specifically is designed merely to afford saip City of 
Hominy an opportunity to erect a municipally ow|ned elec¬ 
tricity system. Such action will in no manner affect inter¬ 
state commerce; its effect is confined altogether to the in¬ 
habitants of the said City, wholly within the State! of Okla¬ 
homa. 
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(c) Said project is to be constructed under the absolute 
direction and control of the defendants, even to its most 
minute details, in matters having no relation to interstate 
commerce, and in a manner constituting usurpation of the 
local sovereignty of the said City and assumption of its 
control over its own affairs. 

(d) Said project and the action of defendants in exe¬ 
cuting it will have no relation to or effect upon interstate 
commerce. 


(7) In so far as said National Industrial Recovery Act 
purports to confer upon said defendants, or upon any 
officer of the United States, power to do any of the 
17 acts herein complained of, said act and said purported 
power are void and without warrant in the Consti¬ 
tution of the United States, but are in violation thereof 
because : 


(a) Neither Title II of said National Industrial Recovery 
Act nor any section thereof indicates any adequate legisla¬ 
tive standard to guide those officers charged with the ad¬ 
ministration of said Title, but on the contrary seeks to 
delegate legislative power to the President and to such 
administrative officers in violation of Article I, Section 1; 
Article I, Section 8. Clauses 1, 2, and 18: and Article II, 
Section 1 of the Constitution. 


(b) The funds of the United States available for the 
purpose of said act are, and by Section 210 (a) of said act 
were intended to be, in greater part borrowed funds. 
Article I, Section 8, Clause 2 of the Constitution, which 
grants to Congress power to borrow money, confers no 
authority to expend such borrowed funds, nor is such 
authoritv conferred bv anv other section of the Constitu- 
tion, for the purpose or in the manner herein alleged. Nor 
does Article I, Section 8, Clause 1 of the Constitution, 
which grants to Congress power to collect taxes, confer 
authority to expend funds so raised for the purpose or in 
the manner herein alleged. Furthermore, said project will 
not promote the general welfare of the United States, but 
is exclusively for the local and private welfare of the con¬ 
sumers of electricity in said City. Said project will, if 
anything, be to the general detriment of the United States 
by reason of creating an unnecessary and wasteful duplica¬ 
tion of electricity distributing facilities, and causing unem¬ 
ployment and loss of invested capital. Such secondary or 
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incidental benefit, if any, as might result from | the manu¬ 
facture, sale, assembly and installation! of wires, 
18 cables, transformers, etc., would be incidental, re¬ 
mote and contingent, depending upon the [intermedi¬ 
ate conduct of manufacturers and sellers of suph articles 
and of those who contract for their installation, and the 
expenditure of funds for such purpose would be merely for 
the private gain and profit of such manufacturers, sellers 
and contractors. ! 


Action by these defendants carrying out said unlawful 
contract, purporting to be dated January 9, 193p, will aid 
and abet the City of Hominy in violating the law| and Con¬ 
stitution of the State of Oklahoma, as herein piore par¬ 
ticularly alleged in Paragraph IX, sub-paragraphls two and 
five, and will therefore be unlawful and void, j 

XI. | 

Plaintiff is informed and believes, and therefore alleges, 
that the said City of Hominy and the said defendants herein, 
unless restrained by this Court, will immediately proceed 
with their joint project of constructing said electijicity gen¬ 
erating and distributing system in the City of Hominy in 
accordance with said unlawful contract purporting to be 
dated January 9,1935. Said City has presented oi* is about 
to present to defendant Ickes or to one or more of the de¬ 
fendants, officers of PWA, or their agents, initial requisi¬ 
tions of money to be furnished pursuant to said unlawful 
contract, and said defendants, or one of them, will, unless 
restrained by this Court, pay over to said city all qr a large 
portion of the loan and grant of public funds of tlie United 
States as provided in said contract, and will immediately 
take further steps in consummating said project. Each 
and all of the foregoing threatened acts of^ said de- 
19 fendants will result in immediate and irreparable 
injury, loss and damage to plaintiff, as hereinafter 
more specifically alleged. 

I 

XII. | 

If the defendants or any of them shall carry out! the pro- 
visions of the unlawful contract purporting to pe dated 
January 9, 1935, or do any or all of the acts threatened by 
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them as hereinbefore alleged, the property right of plain¬ 
tiff to enjoy its license free from injurious competition 
brought about bv unlawful means will immediately be in- 
vaded and destroyed; the value of the business of plaintiff 
in said City and of the tangible and intangible property 
acquired and used therein, and of the private funds invested 
and risked therein, represented by the capital stock and 
bonds of plaintiff, will immediately be greatly damaged and 
impaired, and! finally rendered utterly worthless. It will 
immediately be impossible for plaintiff to obtain new cus¬ 
tomers or to increase the consumption of electricity by its 
present customers, but on the contrary plaintiff will imme- 
diatelv lose great numbers of its customers and must almost 
at once retire from business; furthermore, by reason of said 
unlawful project, it will be impossible for plaintiff to sell 
or otherwise to dispose of its business and property save 
as junk and waste. The plaintiff as a taxpayer to the United 
States will be specially injured as in this paragraph set 
forth, and will have been and in the future will be 
20 subjected to a deprivation of its property by taxation 
for a purpose without warrant in law or in the Con¬ 
stitution and in violation thereof. The plaintiff as a tax¬ 
payer to said City, County and State will be specially in¬ 
jured as in this paragraph alleged, and will have been and 
in the future will be subjected to a deprivation of its prop¬ 
erty by taxation for a purpose and in a manner without 
warrant in the laws or Constitution of Oklahoma or in the 
laws or Constitution of the United States and in violation 
thereof. By reason of all the foregoing the plaintiff will 
suffer loss of its property without that due process of law 
guaranteed it bv the Fifth Amendment and the Fourteenth 
Amendment to the Constitution of the United States, and 
such injury and deprivation will constitute an immediate 
and irreparable loss, for which it has and can have no 
adequate remedy at law. 

XIII. 

The said Citv of Hominv and the members of its govern- 
ing body are not made parties defendant hereto for the 
reason that they are without the jurisdiction of this Court, 
and service of process cannot be had upon them in the Dis¬ 
trict of Columbia. The said City of Hominy has, as here¬ 
inbefore alleged, announced its intention to join with the 
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defendants as officers of the PWA in the immediate con¬ 
summation of the said project, and plaintiff isj informed 
and believes, and therefore alleges, that 'unless the 
21 defendants are immediately restrained from doing 
so they will at once perform the acts alleged in Para¬ 
graphs VIII and XI herein; plaintiff is furtherl informed 
and believes, and therefore alleges, that the g 
of application for a restraining order would p 
unlawful acts and that said acts would do al 
complained of by the plaintiff herein and w 
immediate and irreparable injury, loss and damage to the 
plaintiff, whereas restraint of the doing thereof uptil dispo¬ 
sition of plaintiff’s application for a temporary injunction 
has been made would result in no detriment orlinjury to 
the defendants. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That process issue against the defendants [requiring 
them to answer this bill (but not under oath or affirmation, 
the benefit whereof is lierebv expresslv waived by the plain¬ 
tiff). 

(2) That this Court grant plaintiff a temporary restrain¬ 
ing order against defendants, and each of them, qn joining 


iving of notice 
recipitate said 
11 tlffi mischief 
ould result in 


each and all the defendants, their officers, agents and all 
persons acting in the aid of said defendants and their suc¬ 
cessors in office, from doing any act or thing to carry out 


any of the provisions of said unlawful contract piirportin 


ir 

© 


to be dated January 9, 1935; and from aiding in the con¬ 
struction or from financing the construction of said elec¬ 
tricity generating and distributing system! in said 
22 City of Hominy; and, more specifically, from honor¬ 
ing any requisition and from transferring, j lending, 
giving or disbursing to the City of Hominy any funds what¬ 
soever for the purpose of constructing or financing! the con¬ 
struction of said electricity system by said City; jsuch re¬ 
straining order to be effective only until the matter of 
plaintiff’s application for preliminary injunction shall be 
disposed of. 

(3) That after notice and hearing the Court entejr a pre¬ 
liminary injunction to the same effect. 

(4) And that upon final hearing this court enteij’ a final 
order and decree to the same effect. 
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(5) And for such other and further relief as to the Court 
mav seem meet. 

OKLAHOMA UTILITIES COMPANY, 
By FLOYD W. WOODCOCK, 

President. 

MILES & O’BRIEN, 

Baltimore Trust Building, 

Baltimore, Marylarid; 

EDWARD B. BURLING, 

SPENCER GORDON, 

HOWARD C. WESTWOOD, 

Solicitors for the Plaintiff. 

23 State of Pennsylvania, 

County of Montgomery, ss: 

Floyd W. Woodcock being duly sworn, deposes and says 
that he is president of Oklahoma Utilities Company, a cor¬ 
poration organized under the laws of the State of Okla¬ 
homa, the plaintiff named in the above entitled cause, that 
he has authority to make this affidavit in behalf of said 
corporation, that he has read the foregoing bill of com¬ 
plaint by him subscribed and knows the contents thereof 
and that the statements therein made are true to his 
own knowledge except as to the matters therein stated 
to be alleged upon information and belief and as to those 
matters he verilv believes the statements to be true. 

: * FLOYD W. WOODCOCK. 

Subscribed and sworn to before me this 24th day of 
May, 1935. 

* [notarial!SEAL.] J. HARRY WAGNER, Jr., 

i Notary Public. 

My commission expires Feb. 7, 1937. 

24 Exhibit A. 

Copy of Agreement Between PWA and City of Hominy. 

1. Purpose of Agreement. Subject to the terms and 
conditions of this Agreement, the United States of Amer¬ 
ica (herein called the Government) will, by loan and grant 
not exceeding in the aggregate the sum of $150,000 (herein 
called the “Allotment”) aid the City of Hominy, Osage 
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County, Oklahoma (herein called the “Borrower”) in fi¬ 
nancing a project (herein called the “Project”} consisting 
substantially of a 900 brake H. P. electric powei* plant and 
distribution system all pursuant to the Borrower’s applica¬ 
tion (herein called the “Application”), P.W A. Docket 
No. 1820, Title II of the National Industrial Recovery 
Act (herein called “Act”) and the Constitution and Stat¬ 
utes of the State of Oklahoma (herein called the! “State”). 

2. Amount and Method of Making Loan. Thd Borrower 
will sell and the Government will buy, at thej principal 
amount thereof plus accrued interest, $150,000[aggregate 
principal amount of negotiable coupon bonds (herein called 
“Bonds”) of the description outlined below or ^uch other 
description as may be satisfactory to the Borrower and 
to the Administrator, bearing interest at the [rate of 4 
percent per annum, payable semi-annually from date until 
maturity, less such amount of the bonds, if any, as the 
Borrower may sell to purchasers other than the Govern¬ 
ment. 

I 

(a) Date: May 1, 1934. j 

(b) Denomination: $1,000. | 

(c) Place of Payment: At the office of the Cijty Treas¬ 
urer, Hominy, Oklahoma, or (at the option of tlie holder) 
at the Fiscal Agencv of the State of Oklahoma in New York 
Citv. 

(d) Registration Privileges: Registrable at the option 

of the holder as to principal only. j 

(e) Maturities: Payable, without option of the!prior re¬ 
demption, on May first in years and amounts as follows: 


1937 . 

.$12,000 

1944 .$12,000 

1938 . 

. 12,000 

1945 . 

. 12,000 

1939 . 

. 12,000 

1946 . 

. 12,000 

1940 . 

. 12,000 

1947 . 

. 12,000 

1941 . 

.. 12,000 

1948 . 

. 12,000 

1942 . 

1942 . 

. 12,000 

. 12,000 

1949 . 

. 6,000 

i 


(f) Security: General obligations of the Borrower pay¬ 
able as to both principal and interest from ad | valorem 

taxes which mav be levied without limit as to rate o t amount 

* 

3—6706a 
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upon all the taxable property within the territorial limits 
of the Borrower. 

25 3. Amount and Method of Making Grant. The 

Government will make and the Borrower will accept, 
whether or not any or all of the Bonds are sold to pur¬ 
chasers other than the Government, a grant (herein called 
the “Grant”) in an amount equal to 30 percentum of the 
cost of the labor and materials employed upon the Project. 
The determination by the Federal Emergency Adminis¬ 
trator of Public Works (herein called the “Administra¬ 
tor”) of the cost of labor and materials employed upon the 
Project shall be conclusive. The Government will make 
part of the grant by payment of money and the remainder 
of the Grant by cancellation of Bonds or interest coupons 
or both. If all of the Bonds are sold to purchasers other 
than the Government, the Government will make the entire 
Grant by payment of money. In no event shall the Grant, 
whether made partly by payment of money and partly by 
cancellation, or whollv bv pavment of monev, be in excess 
of $43,000. 

4. Bond Proceedings. When the Agreement has been exe¬ 
cuted, the Borrower (unless it has already done so) shall 


promptly take all proceedings necessary for the authoriza¬ 
tion and issuance of the bonds. 

5. Bond and Grant Requisitions. From time to time after 
the execution of this Agreement, the Borrower shall tile 
a requisition with the Government requesting the Govern¬ 
ment to take up and pay for Bonds or to cancel Bonds as 
provided in Paragraph 7 hereof. Each requisition shall be 
accompanied by such documents as may be requested by the 
Administrator (a requisition together with such documents 
being herein collectively called a “Requisition”). 

6. Bond Purchases. If a Requisition requesting the Gov¬ 
ernment to take up and pay for Bonds is satisfactory in 
form and substance to the Administrator, the Government, 
within a reasonable time after the receipt of such Requisi¬ 
tion, will take up and pay for Bonds, having maturities 
satisfactory to the Administrator, in such amount as will 
provide, in the judgment of the Administrator, sufficient 
funds for the construction of the project for a reasonable 
period. Payment for such Bonds shall be made at a Fed¬ 
eral Reserve Bank to be designated by the Administrator 
or at such other place or places as the Administrator may 
designate, against delivery by the Borrower of such Bonds, 
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having all unmatured interest coupons attachbd thereto, 
together with such documents as may be requested by the 
Administrator. The Government shall be under] no obliga¬ 
tion to take up and pay for Bonds beyond the amount which 
in the judgment of the Administrator is needled by the 
Borrower to complete the Project. ] 

7. Grant bv Cancellation of Bonds. If the ] Borrower 
shall have filed a Requisition, satisfactory in jform and 
substance to the Administrator, then the Government will 
cancel such Bonds and interest coupons as may fye selected 
by the Administrator in an aggregate amount |equal (as 
nearly as may be) to 30 per centum of the cost ofj the labor 
and materials employed upon the Project. The Govern¬ 
ment will hold Bonds or interest coupons for suc*h reason¬ 
able time in an amount sufficient to permit compliance with 
provisions of this Paragraph, unless payment! of such 
difference shall have been otherwise provided for by the 
Government. 

26 8. Deposit of Bond Proceeds and Grant; Bond 

Fund; Construction Accounts. The Borrower shall 
deposit all accrued interest which it received from the sale 
of the Bonds at the time of the payment thereforj and any 
payment on account of the Grant which may be m^de under 
the provisions of paragraph 7, hereof, into an interest and 
bond retirement fund account (herein called thk “Bond 
Fund") promptly upon the receipt of such accruec| interest 
or such payment on account of the grant. It wil| deposit 
the remaining proceeds from the sale of the Bonds (whether 
such Bonds are sold to the Government or other purchasers) 
promptly upon the receipt of such proceeds or payments 
in a separate account or accounts (each of such Separate 
accounts herein called a “Construction Account 1’)- in a 

. i r ‘ 

bank or banks which are members of the Federal Reserve 
System and of the Federal Deposit Insurance Corporation 
and which shall be satisfactory at all times to the! Admin- 
istrator. 

9. Disbursements of Monies in Construction 4 ccoun ^ s 
and in Bond Fund. The Borrower shall expend the] monies 
in a Construction Account only for such purposes as shall 
have been previously specified in Requisitions filed 'jvith the 
Government and as shall have been approved by f:he Ad¬ 
ministrator. Any monies remaining unexpended 1 in any 
Construction Account after the completion of the project 
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which are not required to meet obligations incurred in con¬ 
nection with the construction of the Project shall either be 
paid into the Bond Fund, or said monies shall be used 
for the purchase of such of the Bonds as are then outstand¬ 
ing at a price not exceeding the principal amount thereof 
plus accrued interest. Any bonds so purchased shall be 
cancelled and no additional Bonds shall be issued in lieu 
thereof. The monies in the Bond Fund shall be used solelv 

mt 

for the purpose of paying interest on and principal of the 
Bonds. 

10. Other Financial Aid from the Government. If the 
Borrower shall receive any funds (other than those received 
under this Agreement) directly or indirectly from the Gov¬ 
ernment, or anv agencv or instrumentality thereof, to aid 
in financing the construction of the Project, to the extent 
that such funds are so received the Grant shall be reduced, 
and to the extent that such funds so received exceed the 
part of the Grant which would otherwise be made by pay¬ 
ment of money, the aggregate principal amount of Bonds 
to be purchased by the Government shall be reduced. 

11. Construction of Project. Not later than upon the 
receipt by it of the first Bond payment, the Borrower will 
commence or cause to be commenced the construction of 
the Project, and the Borrower will thereafter continue such 
construction or cause it to be continued to completion with 
all practicable dispatch, in an efficient and economical man¬ 
ner, at a reasonable cost and in accordance with the pro¬ 
visions of this agreement, plans, drawings, specifications 
and construction contracts which shall be satisfactory to 
the Administrator, and under such engineering supervision 
and inspection as the Administrator may require. Except 
with the written consent of the Administrator, no materials 
or equipment for the Project shall be purchased by the 
Borrower subject to any chattel mortgage, or any condi¬ 
tional sale or title retention agreement. 

27 12. Construction Work. All work on the Project 

shall be i done subject to the rules and regulations 
adopted by the Administrator to carry out the purposes and 
control the Administration of the Act. By the act of exe¬ 
cuting this Agreement the Borrower acknowledges receipt 
of a copy of the rules and regulations set out in Bulletin 
Xo. 2, Xon-Federal Projects revised March 3, 1934, entitled 
“P. W. A. Requirements as to Bids, Contractors’ Bonds, 
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and Contract Wage and Labor Provisions and Gjeneral In¬ 
structions as to Applications and Loans and Grants,” and 
covenants that said rules and regulations, with! all blank 
spaces filled in as provided in said Bulletin, will be in¬ 
corporated verbatim in All Construction Contracts for 
work on the Project.* i 

13. Force Account. All Construction work on tlie Project 

shall be done under contract, provided, however, that if 
prices in the bids arc excessive, the Borrower reserves the 
right, anything in this Agreement to the contrary not¬ 
withstanding, to apply to the Administrator for permission 
to do all or any part of the Project on a forcp account 
basis. | 

14. Restriction as to Contractors. The Borrower shall 

receive no bid from any contractor, nor permit an^ T contrac¬ 
tor to receive any bid from any sub-contractor, who has not 
signed U. S. Government Form Xo. P.W.A. 6l, revised 
March, 1934. j 

15. Bonds and Insurance. Construction contracts shall 

be supported by adequate surety or other bonds of security 

satisfactory to the Administrator for the protection of the 

Borrower, or materialmen, and of labor employed on the 

Project or any part thereof. The contractor uhder any 

construction contract shall be required to provide public 

liabilitv insurance in an amount satisfactorv to the Ad- 

* 

ministrator. 

16. Information. During the construction of the Project 
the Borrower will furnish to the Government all| such in¬ 
formation and data as the Administrator may request as 
to the construction, cost and progress of the w<j>rk. The 
Borrower will furnish to the Government and to pny pur¬ 
chaser from the Government of 25 per centum of the 
Bonds, such financial statements and other information 
and data relating to the Borrower as the Administrator 
or anv such purchaser may at any time reasonably require. 

1 _ * | 

•Particular care should be taken by the Borroiver that 
in all construction contracts the following word^ are in¬ 
serted in the blank space in Paragraph 3 (a) (1) of the 
rules and regulations; ‘‘City of Hominy and/ori County 
of Osage” and the following words are insertecjl in the 
blank space in Paragraph 3 (a) (2) of the rules apd regu¬ 
lations: “State of Oklahoma.” I 
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17. Representations and Warranties. The Borrower rep¬ 
resents and warrants as follows: 

(a) Litigation. No litigation or other proceedings are 
now pending or threatened which might adversely affect 
the Bonds, the security therefor, the construction of the 
Project, or the financial condition of the Borrower; 
28 (b) Financial Condition. The character of the as¬ 

sets and the financial condition of the Borrower are 
as favorable as at the date of the Borrower's most recent 
financial statement, furnished to the Government as a part 
of the Application, and there have been no changes in the 
character of such assets or in such financial condition ex¬ 
cept such changes as are necessary and incidental to the 
ordinarv and usual conduct of the Borrower's affairs: 

(c) Fees and Commissions. It has not and does not in¬ 
tend to pay any bonus, fee or commission in order to secure 
the loan or grant hereunder; 

(d) Affirmation. Every statement contained in this 
Agreement, in the Application, and in any supplement 
thereto or amendment thereof, and in any other document 
submitted to the Government is correct and complete, 
and no relevant fact materially affecting the Bonds, the 
security thereof, the Grant or the Project, or the obli¬ 
gations of the Borrower under this Agreement has been 
omitted therefrom. 

18. Bond Circular. The Borrower will furnish all such 
information in proper form for the preparation of a Bond 
Circular and will take all such steps as the Government 
or any purchaser or purchasers from the Government of 
not less than 25 per centum of the Bonds may reasonably 
request to aid in the sale by the Government or such 
purchaser or purchasers of any or all of the Bonds. 

19. Expenses. The Government shall be under no obli¬ 
gation to pay any costs, charges or expenses incident to 
compliance with any of the duties or obligations of the 
Borrower under this Agreement including, without limit¬ 
ing the generality of the foregoing, the cost of preparing, 
executing and delivering the Bonds, and any legal, engi¬ 
neering and accounting costs, charges or expenses incurred 
bv the Borrower. 

20. Waiver. Any provision of this Agreement may be 
waived or amended with the consent of the Borrower and 
the written approval of the Administrator, without the 
execution of a new or supplemental agreement. 
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21. Interest of Member of Congress. Xo Member of or 
Delegate to the Congress of the United States o t America 
shall be admitted to any share or part of this Agreement, 
or to any benefit to arise thereupon. 

22. Validation. The Borrower hereby covenants that it 
will institute, prosecute and carry to completion |in so far 
as it may be within the power of the Borrower' any and 
all acts and things to be performed or done to sjecure the 
enactment of legislation or to accomplish such other pro¬ 
ceedings, judicial or otherwise, as may be necessary, ap¬ 
propriate or advisable to empower the Borrower to issue 
the Bonds and to remedy any defects, illegalities and 
irregularities in the proceedings of the Borrower relative 
to the issuance of the Bonds and to validate the same 
after the issuance thereof to the Government, jif in the 

judgment of the Administrator such action may be 
29 deemed necessary, appropriate or advisaple. The 
Borrower further covenants that it will procure and 
furnish to the Government, as a condition precedent to the 
Government’s obligations hereunder a letter from the 
Governor of the State stating that if in the judgment of 
the Administrator it mav be advisable to enact legislation 
to empower the Borrower to issue the Bonds or to remedy 
any defects, illegalities or irregularities in the proceedings 
of the Borrower relative to the issuance thereof or to 
validate the same, said Governor will recommend and 
cooperate in the enactment of such legislation. 

23. Naming of Project. The Project shall never pe named 
except with the written consent of the Administrator. 

24. Undue Delay by the Borrower. If in thej opinion 
of the Administrator, which shall be conclusive, the Bor¬ 
rower shall delav for an unreasonable time in carfving out 
any of the duties or obligations to be performed by it 
under the terms of this Agreement, the Administrator 
mav cancel this Agreement. 

® i 

25. Conditions Precedent to the Government’s! Obliga¬ 
tions. The Government shall be under no obligation to 
pay for any of the Bonds or to make any part of the 

Grant: 

• 

(a) Financial Condition and Budget. If, in the judgment 
of the Administrator, the financial condition of the Bor¬ 
rower shall have changed unfavorably in a material degree 
from its condition as theretofore represented to tjhe Gov- 
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ernment, or the Borrower shall have failed to balance its 
budget satisfactorily or shall have failed to take action 
reasonably designed to bring the ordinary current expendi¬ 
tures of the Borrower within the prudently estimated 
revenues thereof; 

(b) Cost of Project. If the Administrator shall not be 
satisfied that the Borrower will be able to complete the 
Project for the sum of $150,000, or that the Borrower 
will be able to obtain, in a manner satisfactory to the 

7 • 

Administrator, any additional funds which the Admin¬ 
istrator shall i estimate to be necessary to complete the 
Project: 

(c) Compliance. If the Administrator shall not be satis¬ 
fied that the Borrower has complied with all the provisions 
contained in this Agreement or in the proceedings authoriz¬ 
ing the issuance of the Bonds, theretofore to be complied 
with by the Borrower; 

(d) Legal Matters. If the Administrator shall not be 
satisfied as to all legal matters and proceedings affecting 
the Bonds, the security therefor or the construction of 
the Project; 

(e) Representations. If any representation made by the 

Borrower in tjiis Agreement or in the Application or in 

any supplement thereto or amendment thereof, or in any 

document submitted to the Government bv the Borrower 

% 

shall be found bv the Administrator to be incorrect or in- 
complete in any material respect; 

30 (f) Maturity of Bonds Sold to Government. If, 
in the event that some of the Bonds are sold to 

purchasers other than the Government, the maturities of 
the Remaining Bonds are not satisfactory to the Admin- 
istrator; 

(g) Competition. If the Borrower shall not submit evi¬ 
dence satisfactory to the Administrator that it will elimi¬ 
nate competition by the time the Project is com- 

31 pleted. 

This agreement shall be binding upon the parties hereto 
when a copy thereof, duly executed by the Borrower and 
the Government, shall have been received bv the Bor- 
rower. This agreement shall be governed by and be con¬ 
strued in accordance with the laws of the State. If anv 
provision of this Agreement shall be invalid in whole or 
in part, to the extent it is not invalid it shall be valid and 
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effective and no such invalidity shall affect, in whole or 
in part, the validity and effectiveness of any cjther provi¬ 
sion of this Agreement or the rights or obligations of the 
parties hereto, provided, however, that in the opinion 
of the Administrator, the Agreement does not then violate 
the terms of the Act. 

In witness whereof, the Borrower and the Government 

7 m i 

have respectively caused this Agreement, to b(|j duly exe¬ 
cuted as of January 9, 1935. 

[seal.] 

CITY OF HOMINY, j OSAGE 
COUNTY, OKLAHOMA, 
(Signed) By W. R. BRADY, j 

Mayor. 

Attest i 

(Signed) TOM H. FRALEY, j 

City Clerk . j 

UNITED STATES OF AMERICA, 

By HAROLD T. ICKES, j 

Federal Emergency Administrator 

of Public TForA's. 

P. W. 11088 (R 2). 

32 Motion for a Preliminary Injunction. \ 

Filed May 27, 1935. I 

, i 

The plaintiff, Oklahoma Utilities Company, ijioves the 
Court to issue a preliminary injunction in the |ibove en¬ 
titled cause, enjoining the defendants, and each! of them, 
their officers, agents and all persons acting in aid| of them, 
and their successors in office, pending the final hearing and 
determination of this cause, from transferring, lend- 

33 ing, giving or disbursing to the City of 1 , Hominy, 
State of Oklahoma, any funds whatsoever!* for the 

purpose of constructing an electricity generating and dis¬ 
tributing system by the said city, and from doin^ any act 
or thing for the purpose of effecting or bringing about the 
transfer, lending, giving or disbursing to said city of any 
funds whatsoever for the said purpose. The grpunds in 
support of this motion are as follows: 

4—6706a 
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1. Unless restrained, the defendants will immediately 

w 

transfer, lend and give funds of the United States to the 
City of Hominy, State of Oklahoma, for the purpose of 
constructing or financing the construction of an electricity 
generating and distributing system in violation of the Con¬ 
stitution and laws of the United States, as more particu¬ 
larly set forth in the statement of points and authorities 
relied on, filed herewith. 

2. Immediate and irreparable injury, loss and damage 
will result to plaintiff by reason of such transfer, loan or 
gift of funds of the United States to said city in violation 
of rights secured plaintiff by its license from said city. 

3. If said transfer, gift or loan is made, rights will be 
acquired by a party not subject to process of this Court, 
to-wit, the Citv of Hominv, State of Oklahoma, to the ir- 
reparable injury of the plaintiff. 

4. If said transfer, gift or loss is made, anv decree which 
this Court may later issue on final determination of this 

cause will be ineffective. 

34 5. If this preliminary injunction be granted, the 
injury, if any, to the defendants herein, or any of 

them, if the final decree be in their favor, will be incon¬ 
siderable and will be adequately indemnified bv a bond. 

EDWARD B. BURLING, 
SPENCER GORDON, 

HOWARD C. WESTWOOD, 

Attorneys for Plaintiff. 

35 Rule to Show Cause. 


Filed Mav 27, 1935. 


Upon consideration of the allegations of the verified bill 
of complaint filed in the above entitled cause and the mo¬ 
tion for preliminary injunction filed therein, it is by the 
Court this 27th dav of Mav, 1935, 

Adjudged, ordered and decreed. That the defendants 
show cause in this Court on or before ten o'clock A. M. on 
the 5th day of June, 1935, why a preliminary injunction 
should not be issued as prayed in said bill of complaint, 
provided that a copy of this order be served upon them 
bv the 3d dav of June, 1935. 

F. DICKINSON LETTS, 

Justice. 
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36 Return to Order to Show Cause (dune 3, }935) Why 

Preliminary Injunction Should Not be I Issued as 
Prayed in the Bill of Complaint Herein. 

Filed June 3, 1935. j 

■ j 

The defendants as return to the order to sljiow cause 

why a preliminary injunction should not he lissued as 
prayed in the bill of complaint move the court \o dismiss 
said bill upon the following grounds: ] 

i 

1. The bill of complaint does not state any matter in 
equity entitling plaintiff to the relief prayed *foi|*, nor are 
the facts as stated sufficient to entitle plaintiff to any relief 
against these defendants. 

2. The bill of complaint seeks an injunction to restrain 
the defendants from performing a certain agreement en¬ 
tered into between the Federal Emergency Administrator, 
of Public Works, Harold L. Ickes, with the Citv oil Hominv, 

Osage County, Oklahoma, attached to thp bill as 

37 Exhibit A and made a part thereof. By said Agree¬ 
ment the United States of America, acting bv said 

Administrator, agrees to purchase and the said City to sell 
certain bonds of said Citv. The Citv of Hominv Okla- 

* » * 7 

lioma, is an indispensable party to sucli a suit ahd is not 
joined. 

3. The said suit does not present a justiciable contro¬ 
versy of which the courts of the United States or of the 
District of Columbia have jurisdiction. 

Points and Authorities. j 

i 

Summary of Bill. 

* 

According to the bill the plaintiff is a public utiljity com¬ 
pany serving the City of Hominy, Oklahoma. jThe bill 
does not state that tlie plaintiff has any franchise, non¬ 
exclusive or other, empowering it to do business! in said 
City. The bill alleges only that the plaintiff owns, Operates 
and maintains in said City an electric distribution! system 
and is engaged in the said activities “pursuant to license 
of the said Citv of Hominv now in full force and ei^ect and 

• ~ I 

pursuant to governmental, state, municipal license! certifi¬ 
cates and permits necessary to the conduct of th4 activi¬ 
ties aforesaid.” 
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The bill further states that the plaintiff is a taxpayer of 
the United States and is a purchaser and consumer of com¬ 
modities subject to taxes payable to the United States. It 
alleges further that it is a taxpayer of the City of Hominy, 
of Osage County, Oklahoma, and of the State of Oklahoma. 

The bill then challenges the legality of the loan and 
grant agreement on the ground that the comprehensive 
program required by Section 202, Title II, National In¬ 
dustrial Recovery Act, has not been prepared, on the 
ground that the loan is not reasonably secured as required 
by Section 203, that the project will not as required by 
said section increase employment quickly, that it is useless 
because it duplicates plaintiff’s existing system, that 
38 the loan and grant agreement is illegal because it 
empowers defendant Ickes to control the conduct of 
the Citv in matters covered bv the agreement and is ultra 
vires of the Citv officers, that the defendants' action is in 
violation of the Tenth Amendment of the Constitution of 
the United States, that the agreement is unlawful because 
it is really in effectuation of a policy of defendant Ickes 
to lower rates for electricity within States of the United 
States, that Title II, Sections 202 and 203 are invalid be¬ 
cause they constitute an invalid delegation of legislative 
power, that theipower of Congress to collect taxes (Article 
I, Section 8, Clause 1) does not empower Congress to 
expend funds to finance such a project as that of the City 
of Hominy, that said project will not promote the general 
welfare, being merely local. 


I. 

The bill fails to show that the acts threatened bv the 
defendants, particularly defendant Ickes, will injure any 
right of the plaintiff. 

What the Administrator is doing is purchasing the bonds 
of the City and making the grant in aid of the construction 
of its municipal plant. The City is authorized by the laws 
of Oklahoma to construct and operate such a plant and is 
authorized to issue its bonds to finance construction and 
to sell such bonds to whomever may purchase them. It 
may be that the plaintiff will suffer a damnum through 
municipal competition, but this damnum arises not from 
the purchase of the bonds or from the grant but from the 
exercise of a right given the City by the laws of Oklahoma. 
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A loan to a municipality or to any other | borrower 
whether or not ultra vires of the lender’s powejr is not a 
legal injury to the borrower’s competitor. Arkansas Mis¬ 
souri Power Company v. City of Kennett, No. 753j in equity, 
District Court of the U. S., Southeastern! Division, 
39 Eastern District of Mo., February 25, 1&35; Mis¬ 
souri Utilities Company v. City of California, et al., 
8 Fed. Supp. 454; Railroad Co. v. Ellerman, 105 tj. S. 166; 
Fletcher’s Cyc. Corp., Vol. 3, Sec. 1528. j 


II. i 

! 

Plaintiff’s capacity as a Federal taxpayer is insufficient 
to enable it to challenge the constitutionality of j Title II, 
Sections 202, 203, or the acts of the Administrator there¬ 
under. Frothingham v. Mellon, 262 U. S. 447; Wjilliams v. 
Riley, 280 U. S. 78, 80; Heald v. District of Columbia, 259 
U. S. 114. ! 


III. j 

Plaintiff’s capacity as a local taxpayer is insufficient to 
support such a challenge. Consumers Power Company v. 
City of Allegan, 21 Fed. (2d) 477, certiorari denjed Octo¬ 
ber 8, 1934; Kennett case, supra; California case,;supra. 


In the absence of any injury to the plaintiff, thle consti¬ 
tutionality of Federal expenditures is not a justiciable 
question. Massachusetts v. Mellon, 262 U. S. 447, Muskrat 
v. U. S., 219 U. S. 346; New Jersey v. Sargent, Attorney 
General, 269 U. S. 328; Marye v. Parsons, 114 Uj. S. 325, 
Cusuck Co. v. Chicago 242 U. S. 626. 


V. 


The power of Congress to appropriate money j for the 
general welfare is not confined to the enumerated! powers 
expressed in Article I of the Constitution (Articld I, Sec¬ 
tion 8). Moneys have been appropriated from time! to time 
from the United States Treasury for purposes outride the 
enumerated powers and this long continued practical con¬ 
struction of the Constitution by Congress is entitled to 
great respect. Myers v. U. S., 272 U. S. 52, U. S. v] Eaton, 
169 U. S. 331, McPherson v. Blacker, 146 U. S. 1, XJ. S. v. 
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Langer, CCA. Sth., May S, 1935, California and Kennett 
cases, supra, Missouri Power and Light Co. v. City of La 
Plata, U. S. District Court, Northern Division, Eastern 
District of Missouri, March 14, 1935. 
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VI. 


Article 1, Section 8, Clause 1 and Clause 18 authorize 
Congress to appropriate moneys for purposes deemed by 
it promotive of the general welfare. U. S. v. Realty Co., 
163 U. S. 427, U. S. v. Gettysburg Railway Co., supra. This 
construction of the Constitution was sponsored by Hamil¬ 
ton and Monroe with whom Mr. Justice Storey concurred. 
1 Storey's Commentaries, 2d edition, 978. Corwin, Spend¬ 
ing Power of Congress, 36 II. L. R. 458: Pomeroy, Consti¬ 
tutional Law, 3d edition, Sections 274, 275. 


VII. 

PWA is a fiscal institution of the Federal Government 
with power to purchase and sell municipal bonds and other 
securities. Its establishment and appropriations to effect¬ 
uate its powers are within the fiscal powers of the National 
Government. Smith v. Kansas Citv Title & Trust Co., 
255 U. S. 180. 


VIII. 

The courts will not review the exercise of administrative 
discretion invested in officers of the United States bv act 
of Congress. ! U. S. v. Chemical Foundation, 272 U. S. 1. 
Dakota etc. Co. v. South Dakota, 250 U. S. 163. Louisiana 
v. McAdoo, 234 U. S. 267. 


IX. 

Title II, Sections 202, 203, does not delegate legislative 
power. The act is not a regulation of conduct but direc¬ 
tions to the executive prescribing how an appropriation 
shall be expended. In other words an appropriation is a 
grant by the taxing power. It is not law making and in¬ 
volves no element of law making. Panama Refining Co., 
et al. v. Ryan Supreme Court, October Term, January 7, 
1935, p. 22; U. S. v. Chemical Foundation, supra; Field v. 
Clark, 143 U. S. 649, 691: Buttfield v. Stranahan, 192 U. S. 
470, 496; Union Bridge Co. v. U. S. 204 U. S. 364, 377; L T . S. 
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v. Grimaud, 220 U. S. 506, 516; Gallardo v. Puerto Rico etc. 
Co., CCA, 1st Circuit, 18 Fed. (2d) 918. 


The fact that the administration of the act ijiay affect 
matters not subject to the control of Congress s|ich as the 
rates of private utility companies through municipal com¬ 
petition cannot affect the validity of the act if! its broad 
purposes (provision of employment, etc.) lie \pthin the 
power of Congress. U. S. v. Chandler-Dunbar Co., 229 
U. S. 53, 72, 73; Alabama Power Co. v. Gulf Power Co., 
283 Fed. 606, 613. 

XL 

The general welfare is effectuated by the loan and grant 
agreement challenged through provision of employment, 
regeneration of purchasing power, etc. The financing of 
the the project of the City of Hominy is one of the many 
thousand means applied by the Administrator to effectuate 
the purpose of Congress. While any single project is local 
the aggregate effect is national. California case, supra. 

XII. j 

The project has been duly included in the comprehensive 
program. j 

The project of the City of Hominy is authorized by the 
National Industrial Recoverv Act, Sections 202, 303. The 
loan and grant agreement which is attached to the bill 
marked Exhibit A and made a part thereof controls the 
pleading and prevails where the bill is inconsistent with 
the provisions of the agreement. The first paragraph of 
the agreement recites ‘‘subject to the terms and conditions 
of this agreement the United States of America * * will 
by a loan and grant * * aid the City of Hominy * * in 
financing* a project w * consisting substantially of an * # 
electric power plant and distribution system all pursuant 
to the borrower’s application * * PWA Docket No. 1820, 
Title II, of the National Industrial Recovery Abt * 

The docket referred to includes a resolution of the Special 
Board of Public Works of which the Administrator is 
Chairman, including the said project in the comprehensive 
program and resolving to finance its accomplishment in 
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accordance with an agreement satisfactory to the 

42 Administrator. This inclusion has been directed bv 

• 

the President as appears by his initials on a list of 
projects referred to him. A photostatic copy of an excerpt 
from such list showing the President’s initials is attached. 
A photostatic copy of the resolution is also attached. 

The comprehensive program is the aggregate of projects 
included therein. The Act does not require that the said 
program be completely formulated before projects in¬ 
cluded therein may be financed. Missouri Public Service 
Company v. City of Trenton, Missouri, U. S. District Court, 
Western District of Missouri, Central Division. 


XIII. 

The application for an injunction is addressed to the 
discretion of the court. The bill raises questions under the 
laws of Oklahoma. In the absence of the Citv of Hominv 
this court will not exercise its discretion to adjudicate the 
questions presented under the laws of the State. 

As the Citv of Hominv is a partv to the agreement dial- 
lenged this court should not adjudicate its rights under 
that agreement in its absence. Hartman Coal Corporation 
v. Sparks, 9 Fed. Supp. 825; Kansas Utilities Co. v. City 
of Burlington, May, 1935. 

XIV. 

This suit does not substantially involve a dispute as to 
the effect of construction of the Constitution and laws of 
the United States. Furthermore the presence of the City 
of Hominy is indispensable. Hence the court is without 
jurisdiction. Defiance Water Co. v. Defiance, 192 U. S. 
184, 190; Xewburyport Water Co. v. Xewburyport, 193 
U. S. 561, 576. 

HENRY T. HUNT, 
Special Assistant to the Attorney. 

General as Attorney for Defendants. 


43 Filed June 10, 1935. 

Federal Emergency Administrator of Public Works. 

Washington, June 7, 1935. 

The undersigned, Harold L. Ickes, Federal Emergency 
Administrator of Public Works, duly appointed by the 
President to Exercise such office by Executive Order No. 
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619S dated July 8, 1933, pursuant to Title II of tlie National 

Industrial Recovery Act approved June 16, [l933, does 

herebv certifv: 

* 

1. That on March 21, 1934, I included in the comprehen¬ 
sive program of public works prepared by me urider the di¬ 
rection of the President a project for the construction of a 
900 brake H.P. plant and distribution system b^r the City 
of Hominy, Oklahoma, substantially in accord With Docket 
No. 1820, and allotted a sum not to exceed $150,600 for the 
purpose of aiding by way of a loan and grant the financing 
of such project, subject to the execution of a contract sat¬ 
isfactory to the Administrator, between the Unilted States 
of America and the said City of Hominy. 

2. That on March 21, 1934, the President was advised of 
the inclusion of said project in said comprehensive program 
of public works and of the making of such allotment and 
approved the same. 

3. That, pursuant to the authority conferred upon me by 
Section 203 (a) of the National Industrial Recovery Act 
and Executive Order No. 6252, dated August 19, 1933, I ex¬ 
ecuted on behalf of the United States of America, under 
date of January 16, 1935, a Loan Agreement with the City 
of Hominy, a true and complete copy of which is attached 
hereto. 

HAROLD L. ICKfeS, 

Administrator. 


44-54 


Filed June 10, 1935. 


(Enclosure, Federal Emergency Administration of Pub¬ 
lic Works 16-3117.) 

P. Wl 33144. 


Waiver. 

Duplicate Copy of Executed Original. Legal 
P.W.A. (signature illegible). 


Division, 


May lcj, 1935. 

To be attached to Loan Agreement dated JanuaiW 9, 1935, 
between the City of Hominy, Osage County, Oklahoma, 
and the United States of America (Docket No. 1820). 


5—6706a 
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Paragraph 2 of the Loan Agreement provides, among 

other things, that the bonds shall bear interest payable 

semi-annuallv from date until maturitv. 

• • 

The requirement as to semi-annual interest payments 
was included in the Loan Agreement through oversight, 
for the proceedings in connection with the issuance of the 
bonds, including the election proclamation, the ballot, and 
the authorizing ordinance, all stipulated that the interest 
on the bonds should be payable annually. 

Conflicting provisions of the Loan Agreement are ac¬ 
cordingly waived and the Administrator agrees to accept 
bonds dated May 1, 1934, and bearing interest payable on 

Mav 1 of each vear. 

*• • 

Approved. 

UNITED STATES OF AMERICA. 

By-, 

Administrator. 

55 Filed June 10. 1935. 

.Vow Federal Public Works That Are Deemed Desirable. 

List No. 69 
March 21, 1934. 


Docket 

Locality 

Project 

Amount 

924 

Sum inert on. S. C. 

Waterworks system 

$37,000 

L&G 

1440 

Pittsboro. Ind. 

Water distribution 

12.000 

L&G 

1460 

Parsons. Tenn. 

Waterworks system 

90,000 

L&G 

1820 

Hominy, Okla. 

Distribution 

150,000 

L&G 

2249 

Rains County. Texas 

Gymnasium building 

5,600 

L&G 

2254 

Wayne, New York 

School building 

462.000 

L&G 

2831 

San Patricio Co.. Texas 

Highway 

31.S00 

G 

3512 

Henrico County, Va. 

Waterworks system 

73,000 

L&G 

3523 

Fulton County. Ga. 

Jail building 

155.000 

L&G 

3661 

Lawrenceburg, Tenn. 

Sewer system 

185.000 

L&G 

3755 

Essex County. New York 

Sehool building 

300,000 

L&G 

3884 

Dermott. Ark. 

Hospital building 

85.500 

L&G 

4210 

Winona. Minn. 

School building 

298,000 

L&G 

4249 

Beaver Meadows, Penna. 

Sewer system 

40.000 

L&G 

4317 

Covington County. Miss. 

School building 

2,400 

L&G 

4340 

Tarboro, N. C. 

Waterworks system 

200.000 

L&G 

4432 

Bedford, Ind. 

Waterworks system 

79.000 

L&G 

4663 

Herndon. Kans. 

Waterworks system 

30.000 

L&G 

4715 

Arlington. Vt. 

Heating system 

1.300 

G 

4718 

Collinsville, Ill. 

Street repairs 

17,400 

G 

4726 

Lawrence County, Miss. 

School building 

23.500 

L&G 

477S 

Yuma. Col. 

Water system 

10,000 

L&G 

4800 

Chester County. Pa. 

School building 

16.800 

L&G 

4858 

Ellis County, Texas 

School building 

900 

G 

4S61 

Irondale. Ala. 

Sewage system 

67.000 

L&G 

4S75 

Virginia. Minn. 

Hospital building 

294,500 

L&G 


HAROLD L. ICKES, ADM ? R. 


35 


List No. 69—Continued. 


Docket Locality 

5114 Vance County. X. C. 

5124 Schuylkill County, Pa. 

5167 Hutchinson, Minn. 

5171 Ida County. Iowa 

52SS Chickasaw County. Miss. 

5343 Okoboji. Iowa 

5344 Lee County, Iowa 

540S Harrison County, Iowa 

5425 Union Point. Ga. 

5467 Worth County, Iowa 

5479 Worth County, Iowa 

5499 Glencoe, Minn. 

5537 Lucas. Ohio 

5609 Prosperity, S. C. 

5619 Ramsey County, Minn. 

5622 Litchfield. Minn. 

5004 Heron Lake. Minn. 

5707 Bremer County, Iowa 

5760 Ste. Genevieve, Mo. 

5S07 Knoxville, Ill. 

5811 West Union. W. Va. 

5923 Ramsey County, Minn. 

(>059 Watertown, Minn. 

0061 Jackson County, Mo. 

6247 Tomah, Wise. 

6 50 Lake Geneva, Wise. 


f!S74 Itasca County, Minn. 


[On margin :1 O. K. F. D. R. 


Project 

High school building 
School building 
Water system 
Highway construction 
School building 
Waterworks system 
Field House 
School building 
Waterworks system 
Highway construction j 
Highway construction 
Sewage disposal plant 
Waterworks system 
Waterworks system 
School building 
Electric power plant 
Waterworks system 
School building 
Highway bridge 
Waterworks system 
Waterworks system 
School building 
Sewage treatment plant 
School building 
Sewer system 
Water filtration plant 


Bridge repairs 


Amount 


$16,000 

L&G 

44,000 

G 

1,900 

G 

22,500 

G 

10.000 

L&G 

31.000 

L&G 

2,800 

G 

10.S00 

G 

38,000 

L&G 

13,700 

G 

11,500 

G 

10,600 

G 

22.000 

L&G 

45.000 

L&G 

11.400 

G 

1S.000 

G 

1,900 

G 

15,200 

G 

3,S00 

G 

23,000 

L&G 

13,000 

L&G 

4.400 

G 

2,500 

G 

5,700 

G 

2,500 

G 

30,000 

L&G 

$1,400 

G 

iso.300 



58 Filed June 10, 1935. 

Federal Emergency Administration of Public Works. 

Washington, D. C. 

Resolution of Special Board for Public Works, Re: City 

of Hominy, Oklahoma. \ 

Resolved that the Administrator and the Special Board 
include in the comprehensive program a project for the 
construction of a 900 brake H.P. plant and distribution sys¬ 
tem, by the “City of Hominy”, Oklahoma, substantially 
in accord with Docket No. 1820, and allot a sum ijot to ex¬ 
ceed $150,000, for the purpose of aiding by way of a loan 
and grant, the financing of such project, subject tjo the ex¬ 
ecution of a contract satisfactory to the Administrator, 
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between the United States of America and the “City of 
Hominy’’. 

Board Approval, Mar. 21, 1934. 

Presidental Approval, Mar. 21, 1934. 

1S20. 


59 Amendment to Bill of Complaint. 

Filed June 12, 1935. 

Xow comes the plaintiff and by leave of Court files this 
its amendment to the bill of complaint. 

The plaintiffi amends Paragraph IV of the bill of com¬ 
plaint by changing the third paragraph thereof, being the 
second paragraph on page 5 of the bill of complaint, to 
read as follows: 

“The business conducted by the plaintiff as aforesaid was 
established pursuant to an ordinance of the City of Hominy 
dated March 12, 1914, whereby a franchise was granted to 
the Hominy Ice, Light & Power Company and its successors 
and assigns to engage in the aforesaid business within the 
Citv of Hominv. Said franchise was dulv assigned on Mav 
1, 1926, to the Oklahoma Utilities Corporation of Delaware. 
The franchise bv the terms of said ordinance con- 

60 tinued until March 12, 1934, after which time the said 
Oklahoma Utilities Corporation of Delaware con¬ 
tinued to engage in said business with the consent of and 
at the instance of said City. On or about June 15,1934, the 
said Oklahoma Utilities Corporation of Delaware attempted 
to cease said business and remove its equipment from the 
Citv of Hominv, but the authorities of said Citv threatened 
to prevent such removal by the use of troops, and the said 
Oklahoma Utilities Corporation of Delaware thereupon 
continued to engage in said business until September —, 
1934, when, by virtue of a reorganization, it assigned all 
its interest therein and rights and duties pertaining thereto 
to the plaintiff, Oklahoma Utilities Company of Oklahoma. 
The plaintiff company thereafter continued to engage in 
said business in the City of Hominy and is now engaged 

therein as the successor and ultimate assign of the Hominv 

• 

Light & Power Company, the original holder of the fran¬ 
chise under said ordinance of March 12, 1914. Pursuant 
to the said City’s purpose of assuring that the electricity 
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service of plaintiff shall be continued, said Cit\j issued to 
plaintiff an occupation license to continue said I electricity 
service, said authorization covering the period from April 
30, 1935, to April 30, 1936, copy of which is attached hereto 
and marked Exhibit B. By reason of the foregoing, plain¬ 
tiff’s status embraces the same rights, privileges [md duties 
as prevailed on behalf of its said predecesjsors prior 

61 to March 12, 1934. The plaintiff holds all govern¬ 
mental, state and municipal licenses, certificates and 

permits necessary to the conduct of its business aforesaid.” 

OKLAHOMA UTILITIES COMPANY, 
Bv FLOYD W. WOODCOCK, I 

President, j 

MILES & O'BRIEN, | 

Baltimore. Trust Building , 

Baltimore, Maryland; | 

EDWARD B. BURLING, 

SPENCER GORDON, 

HOWARD C. WESTWOOD, 

Solicitors for the Plaintiff. 

State of Pennsylvania, 

County of Phil a ., ss: 

Floyd W. Woodcock being duly sworn, deposes |and says 
that he is President of Oklahoma Utilities Company, a cor¬ 
poration organized under the laws of the State of Okla¬ 
homa, the plaintiff named in the above entitled cause, that 
he has authority to make this affidavit in behalf of said cor¬ 
poration, that he has read the foregoing amendment 

62 to the bill of complaint by him subscribed ajid knows 
the contents thereof and that the statements therein 

made are true to his own knowledge except as to th^ matters 
therein stated to be alleged upon information ajid belief 
and as to those matters he verily believes the statements 
to be true. 

FLOYD W. WOODCOCK. 

Subscribed and sworn to before me this 7 day of June, 
1935. 

[notarial seal. ] WILLIAM S. GALLAGER, 

Notary. 

i 

My commission expires March 9, 1939. 
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63 Ordinance No. 88. Electric Light. 


An ordinance granting to the Hominy Ice, Light and 
Power Company, a corporation, its successors and assigns, 
for a period of twenty (20) years, the right to acquire, 
erect, maintain, repair, replace, reset and remove poles and 
electric lines and all necessary apparatus and appliances 
for the supplying of electric current within the limits of 
the incorporated limits of the town of Hominy, Okla., and 
the additions thereto, together with the right to use all 
streets, avenues, alleys, lanes, bridges, viaducts, and public 
grounds of the said incorporated town of Hominy, Okla¬ 
homa and the additions thereto, for the purpose of erect¬ 
ing poles and wires to supply and deliver to said town, and 
to the inhabitants thereof, electric current for illumination, 
heating and power purposes, and for all other purposes for 
which electric current is or may be used, during said period 
and to regulate the price thereof as stated herein and de¬ 
claring an emergence. 

He it ordained by the Board of Trustees of the Town of 
Hominv, Osage Countv as follows: 

Section 1. The said Hominy Ice, Light and Power Com¬ 
pany, a corporation, its successors and assigns, hereinafter 
called the grantee, be and is hereby authorized, empowered 
and granted for a period of twenty (20) years from date 
of ratification of this ordinance, at an election to be held 
by the qualified voters of the said town of Hominy, Osage 
County Oklahoma and to introduce, sell and supply electric 
current to said town and to its inhabitants and to enter 


upon its streets, avenues, alleys, lanes, bridges, viaducts 
and public grounds of said town as the boundaries are now 
or may hereafter be. and to dig holes, to make excavations, 
and to erect and place therein and to maintain in said 
streets, avenues, alleys, lanes, and public grounds, and upon 
the bridges and viaducts of the said town, poles and wires 
with all necessary and proper attachments, connections, 
fixtures, and appurtenances for the supply and distribution 
of electric current with the right at all times hereafter, dur¬ 
ing the said period to dig, and excavate for the purpose of 
replacing, repairing, or removing the said poles, lines and 
wires or any parts or portions thereof, and for the same 
purpose to make connections for consumers with such poles 
and wires. 


HAROLD L. ICKES, ADM’r. 


Section 2. Poles and wires, through which electric cur¬ 
rent is distributed throughout the said town ojf Hominy, 
Oklahoma, shall be placed under the direction of |the Board 
of Trustees of the Town of Hominv, Oklahoma, i 

Section 3. That in setting and constructing ^aid poles, 
electric* lines and appliances in the exercising of I the rights 
and privileges hereinafter granted, there shall jbe no un¬ 
necessary permanent obstruction of said streets and alleys 
and the said streets and allevs shall be turned as near as 
possible to their former conditions of usefulness without 
delav, should the grantee fail or neglect to refill ianv exca- 
vations made by them in the construction of thejr lines or 
other appurtenances on any of the streets and I alleys or 
should they fail or neglect to make repairs tlidt may be 

necessary by reason of construction of their line or lines 
•• * 

or to restore any street or alley to its former coiidition of 

m v 

usefulness without delay, said town of Hominy, Oklahoma, 
may cause said excavations to be filled, or such necessary 
repairs to be made, and shall charge for cost of s^me to the 
grantee. I 

Provided further that the grantee, its successors and as¬ 
signs shall hold the town of Hominy, blameless because of 
any damage that may occur to any person by reason of any 
hole or other construction in the streets or alleys of said 
town during construction of said electric plant or system 
of poles and wires. 

64 Section 4. That for the purpose of supplying said 
town, and the inhabitants thereof and all oilier per¬ 
sons or corporations therein with electric current for the 
purposes stated in this ordinance, said grantee shall at his 
own expense during the time that it is furnishing electric 
current under this ordinance, furnish and direct ijll neces¬ 
sary poles and wires to conduct the electric current from 
the nearest main to the premises to be supplied with electric 
current; provided, that grantee shall be under n6 obliga¬ 
tion to wire any particular part or portion of sa}d street 
or alley in said town or in addition thereto in order to fur¬ 
nish electric current under the terms of this ordinance until 
at least three responsible consumers residing or doijng busi¬ 
ness in any block of said town of Hominy, Osage iCounty, 
Oklahoma, shall have contracted in writing with safd gran¬ 
tee for the furnishing of electric current to them under this 
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ordinance for a period of one year from the time of such 
contract. 

Whereupon such block shall be wired for electric current 
and electric current furnished to said three customers and 
all others on said electric line from the nearest main to said 
consumers desiring the same under this ordinance, and 
shall furnish an accurate meter and connect the same with 
the wires of each consumer’s said meter to be paid for by 
said grantee provided, however, the grantee may for each 
meter furnished charge a deposit of live dollars ($5.00) to 
be returned to the person depositing the same, his heirs 
or assigns upon return of the meter in good condition, ordi¬ 
nary wear and tear excepted, and the payment of all bills 
then due. All other services, wires and fixtures shall be put 
in at the expense of the consumers. 

Section 5. Anv one or more inhabitants of said town not 
entitled under the provisions of this franchise to require 
the grantee to construct a pole to their premises may after 
first applying to the Board of Trustees, or City Council of 
said town and obtaining a permit therefor lay a private 
pole line to the nearest and most convenient pole line of 
said grantee and said grantee shall thereupon demand of 
such person install upon said private pole line the necessary 
meter for each individual and connect said pole line to line 
of grantee so as to furnish electric current to said con- 
sumers; provided, however, that if said grantee shall there¬ 
after extend his pole line so that said consumers might be 
supplied therefrom direct, then such consumers shall have 
the right to remove such pole line and to demand and re¬ 
ceive electric current from such extensions. 


Section 6. That the grantee, its agents or employees shall 
have the right at any time to enter upon the premises of 
any consumer for the purpose of inspecting the wire, meters 
or appliances wherever electric current is supplied, and 
shall have the right to disconnect anv consumer who mav 
tamper with any appliance or permit the same to be done, 
or make fraudulent misrepresentation in regard to the con¬ 
sumption of said current by him, and it may thereafter 
refuse to furnish current directly or indirectiv to said con¬ 


sumer. 

Section 7. During the time the said grantee shall furnish 
electric current to the said town of Hominy, and its inhabi¬ 
tants under the authority hereby granted they shall furnish 
the same for domestic purposes at a rate not to exceed ten 
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cents (10£) for each thousand watts subject to a discount 
of 5% when the bill is paid on or before the tenth day of 
the calendar month falling after that in which electric cur¬ 
rent is used provided, however, that a minimunji charge of 
seventy-five cents (75f) per month may be made jin all cases 
where there is service connection though the pjrice of the 
electric current consumed amounts to a less sujm. 

Section S. All bills shall be due and payablcji from the 
date thereof, and upon the failure of any consmjner to pay 
any bill within the fifteen days from such ^late, gran- 
65 tee may disconnect the service of such consumer and 
the grantee shall not be required to furnjish to any 
consumer nor to the premises to which the electric current 
for which said bill is rendered was consumed ufitil he has 
first paid all indebtedness and in addition theijeto a sum 
not to exceed one dollar ($1.00) for reconnectiojn. 

Section 9. For and in consideration of the Rights and 
privileges and franchise hereby granted by saitl town of 
Hominy the grantee, while continuing in the employment 
thereof during all that period during which sa(d grantee 
shall supply electric current to the inhabitants ofj said town 
of Hominy under the terms and provisions of this ordinance 
shall furnish free of expense to said town of Hoifiinv, elec¬ 
tric current in sufficient quantities for lighting ojne hall or 
Council Chamber for the transaction of the town’s busi¬ 
ness. The grantee shall also during said time pilovide and 
furnish said town of Hominv anv number of tungsten arc 
lights of not less than sixty (60) watt capacity for night 
lighting of the streets, alleys, and public placejs of said 
town which may be desired by said town at sucll rates as 
may be agreed upon not to exceed one dollar (Sjl.00) per 
sixty watt tungsten arc light per month, payable monthly. 
The town to furnish, its own arc lights and burners, said 
lighting to be maintained, cleaned and kept in good order 
and repair at the expense of the grantee said lights not 
burning more than twelve hours in each twenty-four hours 
from April to October, and from five o’clock P. M to seven 
o’clock A. M. each day, October to April, the grantee shall 
furnish at half the standard price electric current for light¬ 
ing all churches and places of public worship in ^aid town 
of Hominy. 
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Section 10. Wherever the word ‘‘Grantee”, has been 
written or occurs or shall be written, or shall occur in this 
ordinance it is intended to embrace, include and name in 
addition to the Hominy Ice, Light and Power Company, its 
successors and assigns. 

Section 11. The grantee shall be given fifteen days from 
and after the passing of this ordinance by the Board of 
Trustees of the incorporated town of Hominy, within which 
it accepts in writing its terms, provision and conditions 
and to file a bond in the sum of one thousand dollars ($1,- 
000.00) conditioned that said sum shall be forfeited to said 
town of Hominy, Oklahoma, if the said grantee shall fail 
to have electric current wired to and within the corporated 
limits of said town readv to be furnished to the consumers 
within six months from the ratification of this franchise 
by the qualified electors of said Town of Hominy; provided, 
however, that any delay in erecting poles, lines, or other 
apparatus to and within said town of Hominy or in erect¬ 
ing said lines in said town caused by strike of employees, 
inability to secure material or by injunction or other legal 
proceedings shall not be counted in determining the date 
of expiration of said period of six months. 

Section 12. This ordinance and its acceptance by the 
grantee shall constitute a contract between and becomes 
mutually binding upon the said town of Hominy, Oklahoma 
and the said grantee which shall be in full force and effect 
from and after its ratification by the qualified electors of 
said town. 


Section 13. All ordinances and parts of ordinances in 
conflict herewith be and the same are hereby repealed. 

Section 14. That the President and the Board of Trustees 
of said incorporate town of Hominy, Oklahoma is hereby 
authorized and directed to call a special election for 
(36 the purpose of submitting to the qualified electors 
residing within said town the question of approval 
or disapproval of the franchise hereby granted and to give 
due and proper notice of the holding thereof, and of the 
location of the several polling places, where said election 
shall be held and to take all necessary steps for the hold¬ 
ing of said election and for the submission of said questions 
at said election to the electors of said town, provided 
further, that said grantee pay all expenses of said election. 
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Section 15. An adequate-of electric currejnt whereby 

light, heat and power for both domestic and industrial pur¬ 
poses are in the judgment of the Board of Trustees neces¬ 
sary for the immediate preservation of the peace, health 
and safety of the inhabitants of the said Town c^f Hominy, 
an emergency is therefore hereby declared to exist and this 
ordinance will take effect and be in force upon its passage. 

Passed this 12th dav of March, A. D., 1914. { 

(Signed) JAMES JENKINS, 
President of Board of trustees. 

Attest: i 

R. D. REED, | 

Town Clerk. 

i 

: I 

State of Oklahoma, 

County of Osaye, ss: 

I, Daphne L. Williams, do hereby certify, that I am the 
duly elected, qualified and acting City Clerk of tjhe City of 
Hominy, Oklahoma, and as such officer have legal custody 
of the books and record- of said city. j 

I further certify that the above and foregoing is a true 
and correct copy of the original records in the hooks and 
record in mv office. 

1 

Witness my hand and official seal this 21st day of Febru¬ 
ary 1927. 

(Signed) DAPHNE L. WILLIAMS, 

City Clerk. 

i 

Exhibit B. j 

67 | No. 62. 

Occupation License. 

The Citv of Hominv, Oklahoma. | 

I 

Mr. Oklahoma Utilities Co., of Hominy, Oklahoma, is 
permitted to conduct a Light Plant & P]lectric System in 
the City of Hominy, Oklahoma, from the 30th day of April, 
1935 until the 30th day of April, 1936. 

Fee Received: Twenty Five Dollars ($25.00) Dollars. 

This license is subject to revocation for cause, by a 
majority vote of the City Council, at any regular meet¬ 
ing thereof, on notice being given the holder that same 

' ' i 
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will come up for revocation and the date when a hearing 
will be had relative to same. 

W. R. BRODY, 

Mayor. 

Attest: 

TOM H. FRALEY, 

City Clerk. 

Countersigned: 

MELVIN E. ACOTT, 

City Treasurer. 

Exhibit C. 

68 Stipulation. 

Filed June 12,1935. 

It is stipulated that the attached amendment to the bill 
of complaint may be filed with the understanding that the 
return to the rule to show cause and the motion to dis¬ 
miss heretoforefiled bv the defendants mav stand as though 
filed to the amended bill of complaint. 

HENRY T. HUNT, 

Attorney for Plaintiff. 

SPENCER GORDON, 
i Attorney for Defendants. 

June 12, 1935. 

Let the attached amendment be filed, the return to the 
rule to show cause and the motion to dismiss to stand as 
to the amended bill of complaint. 

DANIEL W. O’DONOGHUE, 

Justice. 

69 Amended Return of Defendants Morgentliau f Julian 

and Allen. 

Filed June 12,1935. 

Come now defendants Henry Morgenthau, Jr., as Secre¬ 
tary of the Treasury of the United States, W. A. Julian, 
Treasurer of the United States, and Guy Allen, Chief Dis¬ 
bursing Officer, Disbursements Division of the Treasury 
of the United States, and for an amended return to the 
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rule to show cause issued in the above entitle^ cause on 
June 5th, 1935, say: 

That they are without knowledge of the averments con¬ 
tained in Paragraphs I, III, IV, V, VI, VII and jVTII of the 
amended bill of complaint; that these defendants are ad¬ 
vised that Paragraphs IX, X, and XII are either conclu¬ 
sions of law or argumentative statements which thev are 
not required to answer; that these defendant^; deny the 
averment of Paragraph XI that they will makd payments 
unless restrained by this Court, and aver th;jit no pay¬ 
ments will be made pending the outcome of this suit. 
Further answering said rule to show cause, these defend¬ 
ants say that it is now and for many years las^t past has 
been the practice of the Treasury officials to suspend all 
payments of funds in connection with hnv matter 
70 concerning which litigation is pending. 

H. MORGENTHAU,; Jr., 
Secretary of the Treasury 
of the United States. 
WILLIAM A. JULIAN, 

By MARION BANISTER, 
Assistant Treasurer of the United States. 
GUY ALLEN, 

Chief Disbursing Officer , 
Disbursements Division , 
Treasury Department. 

District of Columbia, ss: 

I, Henry Morgenthau, Jr., first being duly sworn, de¬ 
poses and says: That he has read the amended! return to 
the rule to show cause hereinabove set forth, and piows the 
contents thereof, and verily believes the same tb be true. 

H. MORGENTHAU, Jr. 

Subscribed and sworn to before me, this llt|h day of 
June, 1935. j 

[notarial seal.] 

SAMUEL H. MARIAS, 

Notary Public, D. C. 


District of Columbia, ss: 

I, Marion Banister, first being duly sworn, deposes and 
savs: That he has read the amended return to ttye rule to 


46 


OKLAHOMA UTILITIES CO. VS. 


show cause hereinabove set forth, and knows the contents 
thereof, and verilv believes the same to be true. 

MARION BANISTER. 

Subscribed and sworn to before me, this 11th day of 
June, 1935. 

[notarial seal.] 

RALPH J. PETERSON, 

Notary Public, D. C. 

My commission expires January 1, 1940. 

District of Columbia, ss: 

I, Guy Allen, first being duly sworn, deposes and says: 
That he has read the amended return to the rule to show 
cause hereinabove set forth, and knows the contents there¬ 
of, and verilv believes the same to be true. 

GUY ALLEN. 

Subscribed and sworn to before me, this 11th dav of 
June, 1935. 

[notarial seal.] 

BROWNIE H. KERR, 

Notary Public, D. C. 

LESLIE C. GARNETT, 

United States Attorney. 

DAVID A. PINE, 

Assistant United States Attorney. 

No objection to filing. 

SPENCER GORDON, 

Attorney fo r PI a i n t iff. 

June 12, 1935.—Leave to file granted. 

SPENCER GORDON, 

Justice. 

72 Motion of Defendants Henry Morgentlmu, Jr., W. A. 
Julian , and Guy Allen to Dismiss the Bill of Com¬ 
plaint as Amended. 

Filed June 28, 1935. 

Come now the defendants Morgenthau, Julian and Allen 
by their Attorneys below named and move the Court to 
dismiss the bill of complaint as amended and as grounds 
for said motion, say: 
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1. That the bill of complaint does not state pnv matter 
in equity entitling plaintiff to the relief praydd for, nor 
are the facts as stated sufficient to entitle plaintiff to any 
relief against these defendants. 

2. That the City of Hominy, Oklahoma, is aij indispen¬ 
sable party to said suit and is not named as a party. 

3. That said suit does not present a justiciable contro¬ 
versy over which the Courts have jurisdiction. 

4. That the plaintiff does not allege the necessary in¬ 
jury or interest which entitle it to bring this action or ob¬ 
tain the relief prayed for. 

5. That the bill of complaint does not sho\d that the 

acts threatened by these defendants will injure any right 
of the plaintiff. j 

6. That plaintiff’s capacity as a federal taxpayer is in¬ 
sufficient to enable it to challenge the constitutionality of 

the Act referred to in the bill of complaint. 

73 7. That the power of Congress to appropriate 

money is not confined to the enumerated powers ex¬ 
pressed in Article I of the Constitution. 

8. That no constitutional rights of the plaintiff are im¬ 
paired or destroyed by the act alleged to be threatened 
bv these defendants. 

9. That the acts alleged to be threatened bv i these de- 
fendants are authorized by law. 

10. That the statutes referred to in the bill of bomplaint 
against which plaintiff complains are not unconsjitutional. 

11. That the bill of complaint does not in other respects 
state a cause of action cognizable in equity. 

12. And for other reasons apparent of record. 

LESLIE C. GARNETTI, 

United States Attorney; 

DAVID A. PINE, | 
Assistant United States Attorney, 
Attorneys for Defendants , 
Morgenthau, Julian and Allen. 

Received copy of the above motion to dismiss this 28th 
day of June, 1935. 

EDWARD B. BURLING, I 
HOWARD C. WESTWOOD, 
FONTAINE C. BRADLEY, 

Attorneys for Pldintiff. 
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74 Final Decree. 

Filed June 28, 1935. 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 28th day of 
June, 1935, 

Adjudged, ordered and decreed, That the motion for 
a preliminary injunction filed by the plaintiff be and the 
same is hereby denied and that the rule to show cause whv 
such preliminary injunction should not be granted be and 
the same is hereby discharged; and it is further 

Adjudged, ordered and decreed, That the motions of 
the defendants to dismiss the bill of complaint, as amended, 
be and the same are hereby granted; and it is further 

Adjudged, ordered and decreed, That the bill of com¬ 
plaint, as amended, be and the same is hereby dismissed. 

Presented by HENRY T. HUNT, 

Spl. Asst. Atty. Genl. 

I). A. PINE, 

Asst. U. S. Atty. 

No objection as to form: 

FONTAINE 0. BRADLEY, 

Attorney for Plaintiff. 

DANIEL W. O’DONOGHUE, 

Justice. 

From the foregoing decree the plaintiff, by its attorney, 
in open court, notes an appeal to the United States Court 
of Appeals for the District of Columbia, and the cost bond 
on appeal is hereby fixed at One Hundred Dollars or in 
lieu thereof a cash deposit of Fiftv Dollars. 

DANIEL W. O’DONOGHUE, 

Justice. 

75 Memorandum. 

June 28, 1935*—$50 deposited by Edward B. Burling for 
plaintiff, in lieu of bond on appeal. 

76 Assignment of Errors. 

Filed June 29, 1935. 

Now comes the plaintiff and, in its capacity as the owner 
of an electricity business with appendant franchise rights 
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in the City of Hominy, Oklahoma, as a taxpayer of the 
United States, and of the said City of Homjiny, of the 
County of Osage and of the State of Oklahoma,! assigns as 
error the action of the Court in the following ijnatters: 

1. The Court erred in sustaining the motionsj of the de¬ 
fendants to dismiss the Bill of Complaint, as amended. 

2. The Court erred in dismissing the Bill of Complaint, 
as amended. 

3. The Court erred in denying the plaintiff’s jmotion for 
a preliminary injunction. 

EDWARD B. BURLIN(jr, 
SPENCER GORDON, 

HOWARD C. WESTWOOD, 
FONTAINE C. BRADLEY, 

Attorneys for Plaintiff. 

77 Received a copy of the foregoing Assignment of 
Errors this 29th day of June, 1935. 

HENRY T. HUNT, D.A.P(, 

Special Assistant to the Attorney General , 

Attorney for Defendants , 
MorgenthaUy Julian and Allen. 
DAVID A. PINE, 

Assistant United States Attorney, 

Attorney for Defendants, 
Morgenthau, Julian and Allen. 

I 

78 Designation of Record. 

i 

Filed June 29, 1935. ! 

The Clerk will please prepare the record on Jippeal in 
the above entitled cause and include therein the fallowing: 

1. Bill of Complaint for Injunction and other ljelief and 

exhibit thereto, filed May 27, 1935. I 

2. Motion for a Preliminary Injunction, filed j May 2V, 


1935. 


3. Rule to Show Cause entered Mav 27, 1935. 

- # | 

4. Return to Order to Show Cause (which includes a 
motion to dismiss) filed June 3, 1935. 

5. Certificate of Harold L. Ickes filed June jO, 1935, 
and documents attached thereto. 
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6. Photostat of document entitled “Non Federal Fublic 
Works that are Deemed Desirable M filed June 10, 1935. 

7. Copy of Resolution of Special Board for Public Works 
filed June 10,1935. 

8. Amendment to Bill of Complaint and exhibits thereto 
filed June 12, 1935. 

9. Stipulation filed June 12, 1935 and Order entered 

thereon. 

79 10. Amended return of the defendants Morgen- 
thau, Julian and Allen filed June 12, 1935. 

11. Motion to dismiss filed by defendants Morgenthau, 
Julian and Allen on June 28, 1935. 

12. Final Decree entered June 28, 1935, including nota¬ 
tion of appeal and Order fixing cost bond on appeal. 

13. Memorandum of deposit of $50.00 in lieu of bond 
on appeal. 

14. Assignment of Errors. 

15. This Designation. 

EDWARD B. BURLING, 
SPENCER GORDON, 

HOWARD C. WESTWOOD, 
FONTAINE C. BRADLEY, 

Attorneys for Plaintiff. 

The defendants have no additional designation. 

HENRY T. HUNT, D.A.P., 

Special Assistant to the Attorney General , 

Attorney for Defendants , 

Iekes, Uackett f Madigan , Schnepfe. 

DAVID A. PINE, 

Assistant United States Attorney , 

Attorney for Defendants , 
Morgenthau, Julian and Allen. 

80 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 79, both inclusive, to be a true 
and correct transcript of the record, according to direc- 
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tions of counsel herein filed, copy of which is niade part of 
this transcript, in cause No. 58810 in Equity, wierein Okla¬ 
homa Utilities Company, a corporation organize^ and exist¬ 
ing under the laws of the State of Oklahoma, jis Plaintiff 
and Harold L. Ickes, Administrator of the Fec(eral Emer¬ 
gency Administration of Public Works, et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. j 

In testimony whereof, I hereunto subscribe ml name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd dav of July, 1935. | 

I 

[Seal Supreme Court of the District of Columbia.] 

F. E. CUNNINGHAM, 

I Clerk , 

ALF. S. BUHRMAlN, 

As$f. Clerk. 

I 

81 In the United States Court of Appeals for tljie District 

of Columbia. j 

No. 6509. I 

Oklahoma Utilities Company, Appellant, 

v. 

| 

Harold L. Ickes et al., Appellees. i 


Stipulation. j 

I 

It is hereby stipulated as follows: | 

i 

(1) The copy of the Loan and Grant Agreement, which 
was filed in the Lower Court with the certificate of June 7, 
1935, of Harold L. Ickes and which appears at pa£es 45 to 
54 inclusive of the original record herein is identical with 
Exhibit 44 A,” attached to the Bill of Complaint herein, 
except in the following respects: j 

(a) The word “negotiable” which is misspelled in the 

fourth line of Paragraph 2 of Exhibit “A” is spelled cor¬ 
rectly in the copy filed with the certificate. j 

(b) The word “and” appearing in line 2 of Paragraph 

6 of Exhibit “A” is spelled “any” in the copy fifed with 
the certificate. I 


i 
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(c) The word “grant" which appears in line 8 of Para¬ 
graph 8 of Exhibit “A" is spelled with a capital “G” in 
the copy filed with the certificate. 

82 (d) The words “part of the” which appear in the 

third line of Paragraph 25 of Exhibit “A” do not 
appear in the copy filed with the certificate. 


(2) Said Pages 45 to 54 inclusive of the original record 
shall be omitted from the printed record in order to avoid 
a duplication in printing. 

(3) This stipulation shall be included in the printed 
record. 

EDWARD B. BURLING, 

SPENVER GORDON, 

HOWARD C. WESTWOOD, 
FONTAINE C. BRADLEY, 

Attorneys for Appellant. 
HENRY T. HUNT, ’ 

Special Assistant to the Attorney General. 

Attorney for Appellees , 
Jokes , Uaekett, Madigav, Schnepfe. 
DAVID A. PINE, 

; Assistant United States Attorney, 

Attorney for Appellees , 
i Moryenfhau, Julian and Allen. 


83 Endorsed: No. 6509. Oklahoma Utilities Com¬ 
pany, Appellant, v. Harold L. Iekes et al., Appellees. 
Stipulation as to Part of Record to be omitted in Printing. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jul. 30, 1935. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6509. Oklahoma Utilities Company, a Cor¬ 
poration Organized and Existing Under the Laws of the 
State of Oklahoma, Appellant, vs. Harold L. Iekes, Admin¬ 
istrator of the Federal Emergency Administration of Pub¬ 
lic Works, et al. United States Court of Appeals for the 
District of Columbia. Filed Jul. 2, 1935. Henry W. 
Hodges, Clerk. 
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Amtell States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA 

— 

I 

No. 6509 | 

Oklahoma Utilities Company, a Corporation orga¬ 
nized and existing under the laws of the iState of 
Oklahoma, Appellant, 

v. 

Harold L. Ickes, Administrator of the Federal Emer¬ 
gency Administration of Public Works, et al., 
Appellees. 

Appeal from the Supreme Court of the District of 

Columbia. 

l 

_ ! 

BRIEF FOR APPELLANT. 


The Case 

| 

This is an appeal from a decree granting defendants ’ 
motion to dismiss plaintiff’s bill of complaint as 
amended and denying plaintiff’s motion for as prelim¬ 
inary injunction. Plaintiff charged in its bill |hat the 
defendants, officers of the federal government, were 





unlawfully threatening to cooperate with the village of 
Hominy, Oklahoma, in the construction and operation 
of a municipal electricity generating and distribution 
plant that would destroy plaintiff’s electricity business 
in that village. The defendants contend that their ac¬ 
tion is justified by the public works legislation of the 
National Industrial Recovery Act (Title II); the plain¬ 
tiff urges that the Act is, at least as applied by defen¬ 
dants, unconstitutional and that defendants are not 
complying with the intent and terms of such legislation. 


Statement of Facts 

On March 12, 1914, the town of Hominy, Oklahoma, 
passed an ordinance which granted to Hominy Ice, 
Light & Power Company and its assigns the privilege 
of erecting facilities for and supplying the town of 
Hominy and its inhabitants with electricity service for 
a period of twenty years. (R. 36, 38 ff.) This ordi¬ 
nance imposed the obligation of furnishing service, 
fixed maximum rates, required certain free service to 
the town, and so forth. (R. 39, 40, 41.) On May 1, 
1926, this privilege with its obligations was assigned 
to Oklahoma Utilities Corporation of Delaware, all of 
whose privileges and duties were assumed by Oklahoma 
Utilities Corporation of Oklahoma, by virtue of a re¬ 
organization, in September, 1934. (R. 36. )* 

While the aforesaid privilege is non-exclusive, plain¬ 
tiff has been the onlv agency for distributing electricitv 
in Hominy. (R. 4.) A valuable distribution system 
and business have been built up in Hominy whence 1934 

i The last company actually brings this suit, but, for convenience, 
the term plaintiff will be employed to designate the Oklahoma corpora¬ 
tion and/or its predecessors. 
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gross revenues exceeded $40,000.00. (R. 4.) Ttere are 
about a thousand available customers, largdly resi¬ 
dential. (R. 9.) Plaintiff’s facilities are an^ple for 
the community’s needs now and in the future, 1 ! and its 
service has been adequate—in fact its rates jare the 
lowest in the state for similar service. (R. 4-5.) A 
system such as the plaintiff’s, where electricity is gen¬ 
erated at central points and then distributed to yillages 
like Hominy, of course permits many economics. 

Upon the expiration of the twenty year period for 
which the privilege was originally granted, thd plain¬ 
tiff attempted, in June, 1934, to remove its equipment 
and cease its business in Hominy; but the town threat¬ 
ened to have troops called to prevent such remotal. (R. 
36.) It was just before this that Governor ^lurray 
was settling problems in Oklahoma by the martial law 
device. 2 Obviously the plaintiff had one course—to 
continue its Hominy business. It did so. Finally, pur¬ 
suant to its desire that the plaintiff’s service |should 
be continued, the City issued an occupation license to 
plaintiff, irrevocable save for cause, covering fhe pe¬ 
riod from April 30,1935, to April 30,1936. Aside from 
the fact that the plaintiff paid a $25.00 fee und^r this 
license, which it had not theretofore been obligated to 
pay, the plaintiff’s service continued after the twenty- 
year period just as it had before, embracing the <f)bliga- 

1 The population of Hominy is by now relatively constant. jBetween 
1910 and 1920, its population grew from 760 to 2875. See 13tli 
Census of the United States, Report on Population , Bureau of the 
Census , Vol. 3; 14th Census of the United States, Ibid, Vol. 1. This 
was the period of rapid oil development in Oklahoma. But by 1930 the 
population had grown to only 3485, 15th Census of the United| States, 
Ibid, Vol. 1, which is approximately its present population. 

2 See New York Times, Mar. 5, 1933, 27:5; July 12, 1933, 1:4; July 
13, 1933, 10:2; Dec. 1, 1933, 1:2; Dec. 10, 1933, IV:6:8; ^ee also 
Washington Post, July 31, 1933; Oct. 26, 1933. 
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tions as imposed by the original ordinance. (R. 36- 
37.) 

Plaintiff is regulated by the regulatory bodies of the 
State of Oklahoma with respect to rates, etc. (R. 5.) 

Plaintiff is incorporated under the laws of Okla¬ 
homa, and is a taxpayer of the United States and of 
the town of Hominy and the State of Oklahoma. (R. 
5-6.) 

Earlv in 1935 the town of Hominy and the Public 
Works Administrator entered into an agreement, dated 
January 9, 1935, which provided that the government 
of the United States would lend to the town, by pur¬ 
chase of its, bonds, approximately $107,000.00 and 
would give outright to Hominy approximately $43,- 
000.00 for the purpose of erecting an electricity gen¬ 
erating and distribution system which would be owned 
by and operated for the town of Hominy, and which 
would serve the same purposes and parties as are now 
served by plaintiff and as otherwise would be served 
by plaintiff in the future. (R. 6-7.) The agreement 
contains exhaustive provisions leaving to the Admin¬ 
istrator or his agencies virtually absolute control over 
the construction of the system. 1 The proceeds of the 
loan and grant are to be available for the project only 
as the Administrator deems necessary from time to 
time and in no event are thev to be available in 
amounts exceeding what the Administrator deems nec- 


1 It is difficult in this Now Deal era to state with confidence what rules 
administrative agencies of the government are following. Plaintiff sets 
out as Exhibit A in its bill (R. 16 ff.) what it alleges to be a copy of the 
agreement. The PWA requirements referred to in paragraph 12 of the 
agreement (R. 20-21) will be found in 103 CCII, Federal Trade Regula¬ 
tion Service, Vol. I page pw 2181. See also ibid page pw 21S9. XT. S. 
Government Form X<>. PWA 61, referred to in paragraph 14 of the 
agreement (R. 21), will be found in ibid page pw 2275. Plaintiff is not 
sure whether this Form No. PWA 61 is still required (see ibid page pw 
2317) or, if not, ; what takes its place. Only a trial can make quite 
clear what are the PWA regulations applicable to Hominy. 
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essary to complete the project (R. 18, paragraph 6); 
the money is to be placed in depositories selected by the 
Administrator, put in specified accounts, an|l with¬ 
drawn only for purposes approved by the Administra¬ 
tor (R. 19, paragraphs 8 and 9); the plans, drawings, 
specifications, construction contracts, and engineering 
supervision and inspection must satisfy the Adminis¬ 
trator, and all work on the project shall be subject to 
his regulation (R. 20, paragraphs 11 and 12),j which 
regulation embraces such things as the fixing of mini¬ 
mum wages and maximum hours (103 CCH, federal 
Trade Regulation Service, vol. I, pages p\t T 2182 
and pw 2185), specifying employment preferences and 
employment agencies, enforcement of collective bar¬ 
gaining (ibid page pw 2183) and of compulsory arbi¬ 
tration (page pw 2185), requiring human labor ihstead 
of machines (page pw 2183), requiring PWA approval 
of contractors (page pw 2181), etc. ad infinitum. jTliese 
are only a few of the agreement’s provisions-f-there 
are numerous others leaving absolutely to the Admin¬ 
istrator the determination of the time, manner ai^d cost 
of construction. Nor has the Administrator |relin¬ 
quished the whip hand; at any moment he mayl with¬ 
hold funds and leave the project unfinished if the town 
of Hominy has not done as he wishes (R. 23-24). j Fur¬ 
thermore the town must oust this plaintiff frojm its 
limits by the time the project is completed (R. 24,para¬ 
graph 25 (g) ). And the rates which the towji can 
charge for electricitv are to be set bv the Administra- 
tor (R. 7-8). | 

By a further provision of the agreement the lcjan is 
to be secured by general obligation bonds payablejfrom 
ad valorem taxes “which may be levied withoutilimit 
as to rate or amount upon all taxable property” Within 
the town limits. (R. 17-18.) 
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The defendants are the Administrator of the Public 
Works Administration, together with three of the chief 
executive officers thereof who would be in direct charge 
of consummating and carrying out the project de¬ 
scribed in the agreement of January 9; and the Secre- 
tarv of the Treasury, together with two of the chief 

» « / o 

executive officers of the Treasury Department who 
would pay out the funds of the United States as pro¬ 
vided in the agreement. These officers are ready and 
willing to proceed with the expenditure of the funds, 
and the town of Hominy has made, or is about to make, 
requisition therefor. (R. 8.) Immediately thereupon 
the money will be paid over and the defendants and 
the town will proceed with the construction and opera¬ 
tion of the electricity system. (R. 13.) 

It will at once become impossible for the plaintiff 
to continue its business as heretofore (R. 14), its cus¬ 
tomers will be lost, and the town will ultimately, under 
the agreement take measures to oust plaintiff from the 
town. The agreement expressly provides: 

“The Government shall be under no obligation 
to pay for any of the Bonds or to make any part 
of the Grant: 

* * * (g) Competition. If the Borrower shall 

not submit evidence satisfactory to the Adminis- 

* 

t rat ion that it will eliminate competition by the 
time the Project is completed.” (R. 23-24.) 

Plaintiff’s:business is the “competition” which is 
thus to be eliminated, and plaintiff’s investment will be 
rendered worthless. There is, of course, no remedy 
available to plaintiff save injunctive relief. 

It is obvious that the defendants here are not act¬ 
ing merely as lenders or purchasers of bonds. They 
will, in effect^ construct the plant. Not a penny of the 
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expenditure may be used save under the direct regula¬ 
tion and with the approval of PWA. The| costs, in 
every detail, will be determined by PWA, and the type 
of plant, in every aspect, depends entirely ujjon PW 7 A. 
The will of PWA will be enforced not onlv by the con- 

•t 

tract obligation of the town but by the Administra¬ 
tor’s power to abandon the project if he feelj> that the 
town is not complying with his wish. The injury to the 
plaintiff will of course be directly attributable to the 
defendants not only because they induce, with a large 
grant, the inauguration of this enterprise hnd then 
construct it but also because PWA determines its op¬ 
eration, by regulating its rates, and procures the ex¬ 
tinction of the plaintiff by explicit provision in the 
terms of the town’s agreement. j 

Furthermore, the action of the defendant^ in this 
case is pursuant to a publicly announced policy!, effected 
by the PWA and the Administrator, to co 

lower electricitv rates within the various s 

* 

the project here is designed solely to give to 
of Hominy and its inhabitants a municipal 

rates to be determined bv the Administrator. 

•/ 

The Administrator will, by devices such as 
to control even private electricity rates 
competition of publicly owned systems u 
rection or through the threat of such systems.j 


Statutes 

The defendants, as the aforesaid officers of the fed¬ 
eral government, seek authority for their aption in 
Title II of the N. I. R. A., 1 as extended by sejction 12 



i See Appendix. 


of the Emergency Relief Appropriation Act of 1935. 1 

These provisions may be summarized as follows: 

X. I. R. A., Title II: 

Sec. 201 (a). The President is authorized to set 
up the Public Works Administration (PWA), all 
of the powers of which shall be in the Administra¬ 
tor. The President may delegate any powers 
given him by Title II to such persons as he may 
desire, chosen without regard to Civil Service 
laws or legal limitations upon compensation. 

(d) The authority of the President to make loans 
or grants shall expire in two years ( i . e., on June 
16, 1935), except that he may issue funds to a 
borrower, up to Jan. 23, 1939, under any commit¬ 
ment entered into before the expiration date. 

Sec. 202. The Administrator, under the Presi¬ 
dent's direction, shall formulate a comprehensive 
program of public works, to include, among other 
things, any publicly owned facilities, conserva¬ 
tion and development of natural resources, any 
projects of a type heretofore carried on or aided 
by public authority, any projects eligible for loans 
under Sec. 201 (a) of tlie Emergency Relief and 
Construction Act of 1932," naval building, etc. 

Sec. 203 (a). With a view to increasing employ¬ 
ment quickly, while reasonably securing any loans, 
the President is authorized and empowered to con¬ 
struct, finance or aid any project included in the 
program prepared pursuant to Sec. 202, and to 
make grants, to public bodies, on such terms as he 


1 See Appendix. 
- See Appendix. 
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may prescribe, for such projects in amojunts not 
exceeding 30 per cent of the cost of laborj and ma¬ 
terials employed thereon. 

(d) On such terms as he wishes, the president 

mav extend anv of the benefits of the Title to any 
- * 

state, county, or municipality, notwithstanding any 
legal limitation on its right to incur debtsl. 

Sec. 206. All loans and grants shall prescribe 
that no convict labor shall be employed, that the 
30-hour week shall be enforced so far as feasible, 
with just wages, that preference in hiring labor 
shall be given to veterans, and then to residents 
of the localities, and that the maximum ot] human 
labor shall be used. j 

Sec. 220. The sum of $3,300,000,000.00 isj appro¬ 
priated. 

i 

l 

Act of 1935: | 

Sec. 12. PAY A is continued until June 3[), 1937, 
and may perform such of its functions und<i*r Title 
II of N. I. R. A., or under this Act of 1935, hs may 
be authorized by the President. 1 


The Proceedings Below 

The plaintiff, being advised that the defendants 
were about to begin construction of the Homing proj¬ 
ect and to pay out the funds therefor, filed its joill on 
May 27, 1935, in the Supreme Court of the District of 

Columbia, to enjoin the defendants from doini any- 
— 

i The President’s order extending the PWA functions under (Title II 
of X. I. R. A. is set out in the Appendix. 
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thing under the agreement with Hominy or from pay¬ 
ing to that village anv funds whatsoever for the con- 
struction of an electricity plant. 1 Plaintiff prayed for a 
preliminary injunction. In response to a rule to show 
cause, the defendants moved to dismiss for want of 
equity, misjoinder of parties, etc. (R. 27, 46) On 
June 28, 1937), after a hearing before Justice O'Don- 
oghue, plaintiff’s motion for a preliminary injunction 
was denied and the defendants’ motions to dismiss 
plaintiff’s bill were granted. (R. 48) No opinion was 
filed. 

Plaintiff at once perfected its appeal to this Court 
and on July 9, 1935, upon plaintiff’s application, this 
Court granted a preliminary order of injunction 
against the defendants staving anv action on their 
part, as complained of by the plaintiff, pending the 
determination of this appeal. 2 


Assignment of Errors 

The following errors have been assigned: 

1. The Court erred in sustaining the motions of the 
defendants to dismiss the Bill of Complaint, as 
amended. 

2. The Court erred in dismissing the Bill of Com¬ 
plaint, as amended. 

3. The Court erred in denying the plaintiff’s mo¬ 
tion for a preliminary injunction. (R. 48, 49) 


1 One amendment to plaintiff’s bill was made. (R. 36) 
- The printed record does not contain this order. 



Argument 


I. The Federal Government Has No Power under the 
Constitution to Perform the Acts Threatened by 
the Defendants in Their Capacity as Officers 
Thereof. 

i 

A. The Taxing Power Does Xot Authorize |the Acts 


Threatened by the Defendants. j 

! 

Article I, section 8, clause 1 of the Constitution 
provides: 

‘‘The Congress shall have Power T(j lay and 
collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the commod Defence 
and general Welfare of the United Stateis; but all 
Duties, Imposts and Excises shall be j uniform 
throughout the United States;” ] 

Then follow the other clauses giving to Congress the 
power to borrow money, to regulate commerce! to legis¬ 
late upon bankruptcies, to coin money, to establish post 
offices, to declare war, and so on, and to makej all laws 
necessary to carry out the enumerated powers. 

The only provision of this section seriously jirged as 
justifying the action complained of by the plaintiff is 
clause 1. 

i 

There are a number of conceivable interpretations 
of this clause: j 

(a) It has been said that Congress may appropriate 
the proceeds of taxation for any purpose whatever— 
that “general welfare” means only that whgt Con¬ 
gress approves is ipso facto for the general 'jvelfare. 
This interpretation seems never to have been spon¬ 
sored by any responsible authority. 
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(b) Somewhat less drastically, it lias been urged that 
Congress may appropriate the proceeds of taxation for 
any purposes [whatever, provided only that they are 
for purposes general, national in scope—not for purely 
local purposes. This is the view given classic state¬ 
ment by Hamilton in his Report on Manufactures, Dec. 
5, 1791, which seems to bo the first time it was ad¬ 
vanced. IV Works of Alexander Hamilton (Lodge, 
Federal Ed. 1904) p. 70, at pp. 150-152. 

(c) It has also been maintained that Congress may 
appropriate the proceeds of taxation only in order to 
effectuate powers subsequently enumerated in section 
8: the phrase “common defence and general welfare” 
was intended as a brief way of making absolutely 
clear that there could be appropriations to carry out 
the enumerated powers. This is the view expressed 
by Madison in Xo. 41 of the Federalist and stead¬ 


fastly maintained by him, with the support of Jeffer¬ 
son. See Letter to Gallatin, June 16, 1817, XII Works 
of Jefferson (Ford, Federal Ed.) pp. 71-72. 

(d) Again it is possible that the phrase, for the 


“general welfare”, does not authorize appropriation 


at all—it merelv describes the occasion for the exer¬ 


cise of the coercive power of taxation, just as though 
it had been said that Congress might regulate inter¬ 
state commerce, “to provide for the common defence 
and general welfare;” the power of appropriation 
arises from clause 18 of section 8, giving the power to 
enact laws necessary and proper to the exercise of the 
enumerated powers. Compare (diaries Warren, Con¬ 
gress as Santa Claus, p. 27. 

(e) Finally, it may be that Congress may appropri¬ 
ate the proceeds of taxation to effectuate the subse¬ 
quently enumerated powers, but the general welfare 
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phrase requires that in doing so it must actj in a man¬ 
ner which is for the welfare of the whole nation and 

i 

not a particular locality—thus it cannot through an 
appropriation to deal with interstate coimjierce con¬ 
fine the benefits arbitrarily to interstate commerce in 
a particular locality. 

The interpretation of this clause has behn the oc¬ 
casion of controversy for the greater part (jf our his¬ 
tory. The chief cleavage of opinion has been between 
the Hamiltonian and the Madisonian views, interpre¬ 
tations (b) and (c), supra. j 

1. THE MADISON I AX INTERPRETATION OF THfj GENERAL 
WELFARE CLAUSE REPRESENTS ITS TRUE MEANING. 

In Xo. 41 of the Federalist, Madison, fresty from his 
duties as reporter of the Convention, defined the gen¬ 
eral welfare phrase as he understood it. In this paper 
he states that the phrase is limited by the succeeding 
specification of powers delegated to the federal govern¬ 
ment. His statement is one of the most frequently 
quoted of all excerpts from those historic papers: 

“For what purpose could the enumeration of 
particular powers be inserted, if these* and all 
others were meant to be included in the preceding 
general power? Nothing is more natural nor com¬ 
mon than first to use a general phrase, and then 
to explain and qualify it by a recital of particu 4 
lars. ,y (Emphasis ours.) 


i 

He then proceeds to point out that the plii'ase was 
copied from Articles Three, Eight and Nine of the Ar¬ 
ticles of Confederation, where its import j was, of 

course, either rhetorical or strictlv limited toithe nar- 

- 

row powers specifically given the central government. 
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The Madisonian view seems elearlv that which was 
entertained by the framers and generally understood 
when the Constitution was adopted. A glance at fa¬ 
miliar historv is demonstrative. 

When originally proposed in the Constitutional Con¬ 
vention, clause 1 simply provided that Congress might 
lay taxes, etc., and did not mention debts, common de¬ 
fence and general welfare. Madison, Debates in the 
Federal Convention (Hunt and Scott ed.) p. 340. 1 

Had the clause stood thus there would have been no 
doubt of the implied power of Congress to appropri¬ 
ate money to execute the enumerated powers and to 
pay debts incurred in their exercise, and there would, 
of course, never have been a thought that there was 
power to appropriate for any broader ends. This 
was pointed out by Madison in a supplement to 
his letter of Xov. 27, 1830, to Andrew Stevenson, 
the Speaker of the House, who had asked him to 
present the history of the general welfare phrase. 
See IX Madison's Writings (Hunt Ed.) pp. 424-425, 
paragraph 1 of the supplement to the Stevenson let¬ 
ter; see also p. 417. However, feeling in the Conven¬ 
tion was strong that the new federal government should 
pay the debtsiof the old Congress and of the states in¬ 
curred in the Revolutionary period. Accordingly on 
August 18,1787, the Convention appointed a committee 
of eleven, upon resolution of Rutlidge “to consider the 
necessity and expedience of the U. States assuming all 
the State debts.” Madison, Debates, pp. 421, 423. 
Rutlidge insisted that the states had incurred the debts 
in the common defence. Ibid. The committee, on Aug. 
21, reported this clause: 


1 The Hunt and Scott edition is cited in this brief because it repre¬ 
sents the most careful and recent editing. It was published in 1920, 
under the auspices of the Carnegie Endowment for International Peace. 
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“The Legislature of the U. S. shall have power 
to fulfill the engagements which have been en¬ 
tered into by Congress, and to discharge as well 
the debts of the U. S. as the debts incurred by the 
several States during the late war, for the com¬ 
mon defence and general welfare.” Madjson, De¬ 
bates, p. 435. 

i 

This marked the first time that the defence fjind wel¬ 
fare phrase occurred in dealing with the specific pow¬ 
ers of the new Congress, and, as Madison said in his 
1830 letter to Stevenson, it was conformed to ttye word¬ 
ing of Article VIII of the Articles of Confederation 
which was, “All charges of war, and all other Expenses 
that shall be incurred for the common defence! or gen- 
eral welfare, and allowed bv the United States!in Con- 
gress assembled, shall be defrayed out of a common 
treasury.” See IX, Madison's Writings, p. 41(J. After 
further consideration, during which fear \| T as ex¬ 
pressed that by merely giving the new Congress the 
power to discharge these old debts their payment might 
be avoided, see Gerry's remarks, Madison, Rebates, 
pp. 450-451, it was on Aug. 22 moved and agreed) to that 
“The Legislature shall discharge the debts ahd ful¬ 
fill the engagements of the U. States.” Madison, De¬ 
bates, p. 451. See also action of Aug. 23, ibid, |p. 457. 
Thus while the report of Aug. 21 had recommended 
power to assume not only the debts of the old Congress 
incurred for the common defence and general welfare 
but also the old debts of the states, apparently the only 
action taken referred to the debts of the old Congress. 

Once more there was debate, occasioned by the fluc¬ 
tuation in the value of the old debts, see ibid pp. 465- 
467, and, to leave the old creditors in statu quo, the 
clause was again changed, on Aug. 25, to provide that 
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all debts incurred bv the Revolutionary Confess 
“shall be asi valid agst. the U. States under this con¬ 
stitution as under the Confederation.” Ibid pp. 466- 
467. At the same time Sherman moved that there be 
added a provision expressly relating the subject of 
the old debts to the taxing clause so that the first clause 
would provide that Congress could lay taxes, etc., “for 
the payment of said debts and for the defraying the 
expenses that shall be incurred for the common de¬ 
fence and general welfare.” Bv a vote of ten states 
to one, the proposition was disagreed to as being un¬ 
necessary. Ibid p. 467. In other words, since there 
had already been provision for the debts and since 
the bare power to tax, given in clause 1 as it then 
stood, sufficed to permit Congress to spend money 
in execution of the enumerated powers, the further 
provision for the debts and the proposal for pay¬ 
ment of expenses “incurred for the common defence 
and general welfare” was deemed unnecessary, by 
a ten to one vote. There could be no more conclu¬ 
sive demonstration of the Convention's view that the 
phrase imported from the Articles of Confederation 
was an innocuous piece of rhetoric. And since at that 
time the provision for the old debts was not expressly 
tied to the taxing power but was to be cared for in an 
independent phrase in clause 1, this rhetorical device 
was not thought necessary to avoid the implication 
that the taxing power could be exercised only for the 
payment of the debts. 

Thus the matter stood when on Aug. 31 a committee 
of eleven, which included Madison f was appointed to 
deal with matters not acted on or postponed. Ibid, p. 
502. This committee apparently was designed to 
straighten out confused questions. It reported on 
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Sept. 4, and proposed that clause 1 should reiid, “The 
Legislature shall have power to lay and collect taxes 
duties imposts & excises, to pay the debts ana provide 
for the common defence & general welfare), of the 
U. S.” Ibid p. 507. Thus, as Madison wrot<i Steven¬ 
son, IX Madison’s Writings, at p. 417, the committee 
retained the defence and welfare phrase of the Ar¬ 
ticles of Confederation, used in the report of Aug. 21, 
and covered the debts of the old Congress bv the one 
general term “debts.” This report was accepted with¬ 
out dissent. Madison, Debates, p. 508. 

This history is completely recounted in Mjadison’s 
letter to Stevenson, cited, supra p. 14, and ini Charles 
Warren’s The Making of the Constitution, jpp. 464- 
475. 


Thus clause 1 would have provided only fojr laying 
and collecting taxes, etc*., had it not been for the ques¬ 
tion of the old debts. When it was decided to provide 
for them, the words “common defence andjgeneral 


welfare,” associated by the Eighth of the Articles of 
Confederation with the debt making power, were bor¬ 
rowed from the earlier document bv the committee re- 

* 

port of Aug. 21, and on Sept. 4 by the committee on 
which Madison served in the ultimate report, j In this 
way the framers meant to limit the general phjrase, as 
it was in the Articles of Confederation, “by tl}e speci¬ 
fication of powers subjoined to it.” See IX Madison's 


Writings, p. 417. Thus the Convention made abso¬ 
lutely clear that by the specific provision for jthe old 
debts it was not intended to infer that Congress could 
not tax for the other purposes for which it wias con¬ 
stituted, for the purposes for which it plainly could 
have taxed had the clause stood as originally proposed. 
See Warren, The Making of the Constitution, pp. 



474-475; Tucker, Judge Story's Position on the So ^ 
called General Welfare Clause , 13 American Bar Ass’n 
Journal, pp. 363, 465 (July, Aug. 1927). 

During all the debates on this question Madison was 
present, active, and was a member of the committee 
making the report of Sept. 4. Hamilton, who attended 
the Convention onlv irregularlv, and was largelv out 
of sympathy with its work, was absent during these 
debates. lie was in New York from Aug. 20 to Sept. 
2. Ill Farrand, Records of the Federal Convention 
of 1787, p. 588. (He was again present at the Con¬ 
vention on Sept. 6. Madison, Debates, p. 520) 

Xot once in all the records of the consideration of 
this clause is there a mention of the interpretation that 
Hamilton was later to father. Indeed the earliest ex¬ 
position of his view seems to have been in his Report 
on Manufactures in Dec., 1791. He did not mention 
it in the Federalist, although the Madisonian inter¬ 
pretation was set forth in Xo. 41 of these papers. 

Thus the only view authoritatively before the people 
when the Constitution was ratified was that of Xo. 41 
of the Federalist. Of all the 126 amendments pro¬ 
posed by the various states during the ratification 
period and in all the deliberations of the First Con¬ 
gress there was not a word directed toward limiting 
the general welfare phrase, although during this 
period every idetail of the Constitution was the sub¬ 
ject of searching examination by those who were 
jealous of the encroachment of the new national 
power. See IX Madison 's Writings, pp. 421-423, 425, 
428-425). Had the Hamiltonian interpretation been in 
any mind it would have evoked comment at the least. 

The phrase was, then, borrowed from the Articles 
of Confederation where, in the Third Article, it was 
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used in a purely rhetorical sense (as were the same 
words in the preamble to the Constitution, inserted on 
Sept. 12) and where, in the Eighth Article, it \Wis lim¬ 
ited by the subjoined powers expressly given. |.t must, 
then, be that: 

“This similarity in the use of these phrases, 
in the two great Federal charters, might well be 
considered as rendering their meaning less liable 
to be misconstrued in the latter; because it will 
scarcely be said that in the former they were ever 
understood to be either a general grant of power, 
or to authorize the requisition or application of 
money by the old Congress to the common defence 
and general welfare, except in the cased after¬ 
wards enumerated, which explained and limited 
their meaning; and if such was the limited mean¬ 
ing attached to these phrases in the very 'instru¬ 
ment revised and re-modeled by the present Con¬ 
stitution, it can never be supposed that, when 
copied into this Constitution, a different mean¬ 
ing ought to be attached to them. 

“* * * In both, the Congress is authorized to 
provide money for the common defence and gen¬ 
eral welfare. In both, is subjoined to this Author¬ 
ity an enumeration of the cases to whiclj their 
powers shall extend. Money cannot be applied to 
the general welfare, otherwise than by an appli¬ 
cation of it to some particular measure conducive 
to the general welfare. Whenever, therefore, 
monev has been raised bv the general authority, 
and is to be applied to a particular measure, a 
question arises whether the particular measure 
be within the enumerated authorities vesfed in 
Congress. If it be, the money requisite for it may 
be applied to it; if it be not, no such application 
can be made. This fair and obvious interpreta¬ 
tion coincides with and is enforced by the clause 
in the Constitution which declares that ‘no money 
shall be drawn from the Treasury, but in conse- 


quence of appropriations by law.' An appropria¬ 
tion of money to the general welfare would be 

deemed rather a mockerv than an observance of 

• 

this constitutional injunction." Madison's Re purl 
on the Virginia Resolutions, House of Delegates, 
Session of 1799-1800, VI Madison’s Writings 
(Hunt ed., 1906) pp. 354-355, 357. 

See also Madison, Veto Message of March 3, 1$17, 11 
Richardson, Messages and Papers of the Presidents 
(as published by Bureau of National Literature 1897 
[ ?]) pp. 569-570. 

It was intended merely to preclude the possibility 
of an interpretation that, when the explicit reference 
to debts was. inserted, the power to tax for the other 
purposes of the government was impliedly denied. 

It may be that Congress has, from time to time, de¬ 
parted from the construction testified to by Madison, 
but until recent years this departure has been by no 
means as frequent as is often asserted for many of 
the statutes cited may clearly be justified under enu¬ 
merated powers. However this may be, it is not true 
that such departures represent that long and settled 
acquiescence which can be considered a practical inter¬ 
pretation. As any history of the subject will show, 
such doubtful legislation has been repeatedly and 
vigorously opposed on the floor and from the White 
House. See Warren, Congress as Santa Claus, 
passim. Indeed as late as 1930 the Congress heard 
such protests. See remarks of Mr. Tucker of Virginia, 
72 Cong. RecI. part 7, pp. 7885-7886 (April 38, 1930). 
Furthermore such an alleged practice is not persua¬ 
sive for typically, perhaps always, there was no op¬ 
portunity to question its validity in the courts. This 
court in Miles Planting Co. v. Carlisle, 5 App. D. C. 138, 
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at 161, spoke thus of the weight of this same| alleged 
Congressional tradition 2 

. i 

“All such acts, however, no matter how!worded 
or devised, have met with determined opposition 
and denial of power at all times; and it calnnot be 
said that they have ever received general [consent 
or acquiescence. The fact that moneys ha\fe often 
been paid out under the acts of doubtful ojr ques¬ 
tionable validity can have no great weighty under 
a system where the question, by reason of difficul¬ 
ties before alluded to, is so hard to be raised in an 
effective manner.” 

i 

i 

And in Myers v. United States, 272 Y. S. 52, fit 170- 
171, the late Chief Justice vigorously asserted that: 

j 

‘‘In the use of Congressional legislation to sup¬ 
port or change a particular construction of the 
Constitution by acquiescence, its weight for the 
purpose must depend not only upon the nature 
of the question, but also...upon the number of 
instances in the execution of the law in which op¬ 
portunity for objections in the courts or else¬ 
where is afforded.” 


2. THE HAMILTONIAN IN TEH PRETATION, EVEN IF IT BE 
ADOPTED, IS STRICTLY DELIMITED. 

Even if, arguendo , the Hamiltonian view of the 
phrase be adopted, it would still not be true that what 
has become the most potent of governmental powers, 
the power to spend, is free of limitations. Neither 
Hamilton nor his disciples ever contended that Con¬ 
gress is free to spend at will. On the contrary! even 
under their view there would be at least four clear 
principles restraining the spending power. 

i Sec also U. S. v. Certain Lands in Louisville, C. C. A. 6, decided 
July 15, 1935, not yet reported. 
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a. Expenditures must be for a national, not a local 
purpose. 

Hamilton himself said: 

“* *i ■' And there seems to he no room for 
a doubt that whatever concerns the general in¬ 
terests of learning, of agriculture, of manufac¬ 
tures, and of commerce, are within the sphere of 
the national councils, as far as regards an appli¬ 
cation of money. 

“The only qualification of the generality of the 
phrase in question, which seems to be admissible, 
is this: That the object to which an appropriation 
of money is to be made be general, and not local; 
its operation extending in fact or by possibility 
throughout the Union, and not being confined to a 
particular spot.” Report on Manufactures, IV 
Hamilton, Works (Lodge, Federal Ed. 1904) pp. 
151-152. 


See also Monroe, UfVor.v on Internal Improvements , 
Message to the House of Representatives , May 4, 
1822,11 Richardson, Messages and Papers of the Pres¬ 
idents (as pub. by Bur. of Xat'l. Literature, 1897 [ ?]) 
]>. 713, at p. 742: 1 Story, Commentaries on the Con- 
stitution (3d ed.) section 922. 

b. The objects of expenditures must be directly re¬ 
lated to the permissible ends; expenditures , the inci- 
dents of which an- only indirectly national in char¬ 
acter. arc inadmissible. 

The Supreme Court has held in an unbroken line of 
notable decisions that states or slate subdivisions may 
expend the proceeds of taxation only for ends which 
operate directly for the benefit of all within the taxing 
area. Thus in Loan Association v. Topeka, 20 Wall. 
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655, the court found in the “essential nature of all 
free governments” the limitation that bounties could 
not be given by towns to individual private enterprises 
on the excuse that the stimulation of the private busi¬ 
nesses would ultimately redound to the benejfit of the 
people as a whole. Accord: e. g. f Parkersburg v. 
Brown, 106 U. S. 487; Cole v. La Grange , 113 U. S. 1; 
see Madison rille Traction Co. v. St. Bernar\l Mining 
Co., 106 Y. S. 239, at 251-252. Judge Saijiborn, in 
striking down bounties by cities to sugar ijnills, ex¬ 
pressed this reasoning thus: 

“No argument is required to show thatjthe erec¬ 
tion of sugar mills, which directlv benefit onlv 
those who own them, and which indirectly assist 
onlv those who raise sorghum cane, is no such 
public object as the construction of railroads, our 
chief means of transportation, whose lfates are 
regulated bv law, which mav be used bv elverv citi- 
zen for a reasonable compensation, and which are 
of universal benefit.” Dodge v. Mission Tp., 107 
Fed. 827, at 830 (C. C. A. 8). 

This has been the tenor, not only of the decisions of 
the Supreme Court, but almost universally of the state 
courts as well. 1 

Thus the Supreme Judicial Court of Massachusetts 
in the most notable of the state cases, invalidating the 
attempt of the City of Boston to aid mortgagees whose 
property had been damaged by the Boston fire of 1872, 
stated its rationale thus: 

“The promotion of the interests of individuals, 
either in respect of property or business, al- 

i See, e. (].. English v. Illinois, 06 Ill. 566; C. B. U. P. R. Co. v. Smith, 
23 Kans., 745; Michigan Sugar Co. v. Auditor General, 83 N. W. 625 
(Mich.); Oxnard Bret Sugar Co. v. Nebraska, 73 Neb. 66; Matter of 
E. B. Warehouse <jr Mfg. Co., 96 N. Y. 42. 
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though it mav result incidentallv in the advance- 
ment of the public welfare, is, in its essential 
character, a private and not a public object. How¬ 
ever certain and great the resulting good to the 
general public, it does not, by reason of its com¬ 
parative, importance, cease to be incidental. The 
incidental advantage to the public, or to the State, 
which results from the promotion of private in¬ 
terests, and the prosperity of private enterprises 
or business, does not justify their aid by the use 
of public money raised by taxation, or for which 
taxation mav become necessarv. It is the essen- 
tial character of the direct object of the expendi¬ 
ture which must determine its validity, as justify¬ 
ing a tax, anci not the magnitude of tlie interests 
to be affected, nor the degree to which the general 
advantage of the community, and thus the public 
welfare, mav be ultimatelv benefited bv their pro- 
motion.’* LoiccU v. Boston, 111 Mass. 454, 461. 

The evils of the pork barrel days during the latter 
half of the nineteenth century, when local and state 
governments were frequently prostituted to commer¬ 
cial interests, led the courts courageously to maintain 
that fundamental law required that tax monevs be de- 
voted only directly to public ends, and that bounties 
scattered broadside could not be justified bv anv in- 
direct public benefits resulting from attracting and 
nourishing needv businesses. 

That the expenditure of tax money by the federal 
government should be subject to limitations, under the 
due process clause of the fifth amendment and the 
general welfare clause of Article I, comparable to and 
at least as strict as the limitations upon the states, 
found by the Supreme Court to apply under the due 
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process clause of the fourteenth amendment, 1 is clear. 
So it was held by this court in Miles Planting Co. v. 
Carlisle, 5 App. D. C. 138, wherein it was decicled that 
Congress had no power to appropriate money as boun¬ 
ties to sugar producers. 2 And these words wer|e used, 
at p. 158: 

I 

“We think the authorities cited above establish 
beyond question that the power of taxationl, in all 
free governments like ours, is limited to I public 
objects and purposes governmental in their Jiature. 
Xo amount of incidental public good or benefit will 
render valid taxation, or the appropriation 


enues to be derived therefrom, for a privatj 
pose.” (emphasis ours.) 


of re- 
e pur- 


Considerations not dissimilar have led the Subreme 
Court to curb the effort under Title I of X. I. R. A. to 
extend the power to promote interstate commerce. 
When in the Schechter case it was argued that the 
regulation of wages was appropriate under the com¬ 
merce power because wages affect prices and prices 
affect demand, the Court replied that the effect was too 
indirect and remote, and Justice Cardozo added that 
the view of causation advanced would obliterate the 
distinction between the national and the ^ocal. 
Schechter v. United States , 79 Law Ed. 888, 905, p08. 

The Federal government, then, must justify its ac¬ 
tions by immediate, direct effects." So, unless sdttled 


1 The power of states or subdivisions even to engage directly iri busi¬ 
ness is subject to examination under this amendment. Jones v. City of 
Portland, 245 U. S. 217, 221: Green v. Frazier, 253 U. S. 233, 233. 

- Until the cases under the recent federal legislation, this scenes the 
only decision respecting the power of the federal government to spend 
monev. In Field v. Clark, 143 U. S. 649; United States v. Gettysburg 
Elec. R. Co ., 160 U. S. 668; United States v. Realty Co., 163 U. S.| 427; 
and Massachusetts v. Mellon, 262 U. S. 447, the Court found it unneces¬ 
sary to pass upon the point. 

^ See also U. S. v. Certain Lands in Louisville, C. C. A. 6, decided 
July 15, 1935. 
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and salutary doctrine is to be overthrown, Congress 
may not distribute funds to ordinary private businesses 
on the theory that the general welfare will be sub- 
served by the indirect, problematical effect of such 
beneficence. The fact that money, provided for the 
coffers of industrialists to be applied to their enter¬ 
prises, might be sifted down to the workers and con¬ 
sumers generally in some remote manner is too illu- 
sory to justify raids on the public purse. 

This no doubt was in the mind of President Cleve¬ 
land when in 1896 he vetoed a public works measure 
passed by Congress at the depth of one of our pre¬ 
vious depressions. The President said: 

“* * * There are 417 items of appropriation 
contained in this bill, and every part of the coun¬ 
try is represented in its favors # * *. 

“In view of the obligation imposed upon me by 
the constitution, it seems to me quite clear that I 
only discharge a duty to our people when I inter¬ 
pose my disapproval of the legislation proposed. 

“Many of the objects for which it appropriates 
public money are not related to public welfare, and 
many are palpably for the benefit of limited locali¬ 
ties or in aid of individual interests * * *. 

“To the extent that the appropriations con¬ 
tained in this bill are instigated by private inter¬ 
ests and promote local or individual projects their 
allowance can not fail to stimulate a vicious pa¬ 
ternalism and encourage sentiment among our 
people, already too prevalent, that their attach¬ 
ment to our Government may properly rest upon 
the hope and expectation of direct and especial 
favors and that the extent to which thev are real- 
ized may furnish an estimate of the value of gov¬ 
ernment care.’* XII and XIII Richardson, Mes¬ 
sages and Papers of the Presidents (as published 
bv Bureau of National Literature (1897 [?]) pp. 
6i09-6111. 



c. Congress may not fake over functions of the 
states in spending its money. \ 


This further limitation upon the federal government 
springs from the necessity of preserving thd federal 
system, from the limited character of the I federal 


power. In the greatest of the Supreme Coqrt cases 
dealing with the relation between the federal £jnd state 
governments, it had been argued to the Court [that the 
state power over commerce was virtually coterminous 
with that of the federal government, so long it was 
not inconsistently exercised, (9 Wheat, at 42) and an 
analogy was purportedly found in the taxing power, 
the argument being that the state and federal taxing 
powers were to be exercised upon the same [subjects 
and for the same objects. (9 Wheat, at 46-47)1 But to 
this Chief Justice Marshall responded: 

‘ 4 Taxation is the simple operation of taking 
small portions from a perpetually accumulating 
mass, susceptible of almost infinite division; and 
a power in one to take what is necessary for cer¬ 
tain purposes, is not, in its nature, incompatible 
with a power in another to take what is necessary 
for other purposes. Congress is authorized to lay 
and collect taxes, &c., to pay the debts, and provide 
for the common defense and general wejfare of 
the United States. This does not interfere with 
the power of the states to tax for the support of 
their own governments; nor is the exercise of 
that power by the states, an exercise of ahy por¬ 
tion of the power that is granted to the United 
States. In imposing taxes for state purposes , they 
arc not doing what Congress is empowered to do. 
Congress is not empowered to tax for thdse pur¬ 
poses which are within the exclusive province of 
the states * * V’ Gibbons v. Ogden, 9 Wheat. 
1, 199. (emphasis ours) 


i 
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A corollary of this principle is, of course, that Con¬ 
gress cannot, under the pretense of exercising a 
granted power, actually attain ends which the Consti¬ 
tution leaves to the states. The child labor tax case 
furnishes a sharp illustration. Child Labor Tax Case, 
259 U. S. 20; see also Ilannncr v. Dagcnhart, 247 U. S. 
251; Butler, Receiver of Hoosac Mills Corp v. U. S. 
(C. C. A. 1, July 13,1935). 

d. The fourth principle limiting the power under the 
general welfare phrase, even if the Hamiltonian inter¬ 
pretation be adopted, is that the power to spend does 
not imply the power to do anything more than that. 

It is only the power to pay out money—nothing else 
—which flows; from the general welfare phrase. As 
this power of appropriation for the general welfare is 
at best implied, implication may not be added to im¬ 
plication; the bare power to spend does not embrace 
an extensive penumbra of incidental powers. It is ap¬ 
parent that if the power of expenditure is as broad as 
the Hamiltonians sav, it must be closelv restricted to 
the act of appropriation, else the federal government 
would be able to invade the states, conduct enterprise, 
compel the people to conform to its will, take from 
localities the determination of their social destinv. 

Hamilton, in the passage quoted supra p. 22, from 
his Report on Manufactures, emphasized that it was 
only the power of appropriation he was speaking of, 
and added: 

“Xo objection ought to arise to this construc¬ 
tion. from a supposition that it would imply a 
power to do whatever else should appear to Con¬ 
gress conducive to the general welfare. A power 
to appropriate money with this latitude, which is 


granted, too, in express terms, would not carry a 
power to do any other thing not authorized in the 
Constitution, either expressly or by fair implica¬ 
tion.” 

In even more pointed language, President Monroe 
in the exhaustive message furnishing one of tl^e chief 
props to the Hamiltonians, stated: 

“The right of appropriation is nothing more 
than a right to apply the public money to this or 
that purpose. It has no incidental pow^r, nor 
does it draw after it any consequences of th^it kind. 
All that Congress could do under it in the ^ase of 
internal improvements would be to appropriate 
the money necessary to make them.” II Richard¬ 
son, Messages and Papers of the Presidents (as 
pub. by Bur. of Xat'l Literature 1897 [?]) p. 737. 


As the present Chief Justice pointed out in hi 


s 


brief 
part 7 


on the taxing power, set out in 72 Cong. Rec., 

(April 28, 1930) at p. 7891, President Monroe’s argu¬ 
ment. was that Congress may appropriate to ^id im¬ 
provements, etc., which it could not undertake.! 

The Circuit Court of Appeals for the Sixth Circuit, 
when presented with the argument that the federal gov¬ 
ernment might condemn property in order to carry out 
a power to spend for the general welfare, held that 
whatever may be the limits of the general welfare 
phrase the incidental power of eminent domaih does 
not go to those limits—in other words, that the power 
to spend does not in and of itself imply the power to 


condemn. 1 United States v. Certain Lands in 
ville , decided July 15, 1935, not yet reported. 


i Regardless of the soundness of this decision on the particu 
the principle declared seems plainly valid, and the dissent was n| 
contrary. 


Louis- 


ar facts, 
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In Kansas v. Colorado , 206 U. S. 46, where Kansas 
sought to prevent Colorado from impounding and di¬ 
verting waters of the non-navi gable Arkansas River, 
the federal government intervened and argued that 
the rights of both states were inferior to the rights of 
the federal government, that the federal government 
had the right and duty of providing for the reclama¬ 
tion of arid lands and was doing so, and that neither 
state could control the waters in a wav inconsistent 
with its reclamation policy. It was held that the fed¬ 
eral government had no such superior interest. The 
Court reasoned that it was not true that all legislative 
power resided in the federal or state governments; it 
insisted that the federal government was one of enu- 
merated powers and that any other power which, be¬ 
cause of its national character, the states could not 
possess was reserved to the people. The Court said: 
at p. 90, 


“This amendment (the Tenth), which was seem¬ 
ingly adopted with prescience of just such con¬ 
tention as the present, disclosed the widespread 
fear that the national government might, under 
the pressure of a supposed general welfare, at¬ 
tempt to exercise powers which had not been 
granted.” 

Thus if, as of course the Hamiltonians would con¬ 
tend, the federal government may spend money for the 
reclamation of arid lands, that is all it may do. No 
power further than the bare power of spending is 
implied. 


under- 
be sub- 


3. THE DEFENDANTS THREATENED ACTS ARE ILLEGAL UN- 

I 

DER EITHER THE MADISONIAN OR HAMILTONIAN INTER¬ 
PRETATION OF THE GENERAL WELFARE CLAUSE. 

a. It is plain that under the Madisonian view of the 
general welfare clause the defendants’ acts are unau¬ 
thorized, because no regulation of interstate commerce 
is involved, nor are the acts to be justified ui^der any 
other of the delegated powers. Missouri Pub. Serv. 
Co. v. City of Concordia , 8 F. Supp. 1 (D. Mo.). 

b. If it is decided to reject Madison the defendants’ 
threat must comply with four principles: 

(1) The end sought must be of a nationaj, not a 
local, character. (2) The national end served must 
be immediatelv, directlv related to the acts 
taken. (3) The subjects of expenditure cannot 
jects of peculiarly state concern, nor can ulterior ends 
be attained under the guise of an apparent ^xercise 
of granted power. (4) The acts must be confined to 
spending. 

What is it that the defendants propose? 

The national end sought, and the only one suggested 
by the NIRA, is the relief of the distress of r(ien out 
of work. This is a matter of national concerln, it is 
said, because of the vast unemployment of 1^33 and 
today. i 

Therefore the federal government will build 
communitv of Hominv, Oklahoma, an electric g 
ing and distributing system, for which the comhiunity 
will eventually pay in part. 

(1) Let it be assumed, for the sake of argument, 
that the relief of the distress of men out of work is a 
national end to which federal tax money may |be ap¬ 
plied. Thus let it be supposed that the expense! of un¬ 
employment insurance might be met with federal 
funds. ! 


for the 
tenerat- 



(2) But the action of these defendants must not only 
seek to fulfill a national purpose. It must be di¬ 
rectly related to that end. 

The government has argued that the distress of the 
unemployed will be relieved by projects such as this 
in two ways: In the first place, it is said that the 
purchase of materials will result in stimulus to the 
materials industry, resulting in the hiring of more 
men in that i industry, the increase pro tanfo of pur¬ 
chasing power among workers, resulting in increase of 
consumption and stimulus to other industries, and so 
on. This process is the same as though the federal 
government, instead of providing the money for pur¬ 
chases, were; to subsidize the materials industries to a 
certain extent, except that direct subsidies would ef¬ 
fect the end more immediately and clearlv. The sec- 
ond way in which it is claimed the unemployed will be 
aided is that men will be given work on the project 
itself and new productive wealth will be created with 
the completion of the project which must use men in 
its operation. 

The first justification advanced is a lame one. Even 
the more direct bounty system was condemned bv this 

i • • % 

Court in the Miles Planting case, supra , p. 25, in line 
with the decisions of the Supreme Court upon the 
broader power of the states to expend tax funds. The 
employment increase, if it is to justify at all under 
the general welfare clause, must be of general effect. 
Favors which spend their force upon only a part of 
the people are not, by Hamilton’s own word, consti¬ 
tutional. But the relation between bounties to a small 
part of industry, and ultimate benefits generally, is so 
remote that the courts have held the hoped for ulti¬ 
mate benefit | must be disregarded for constitutional 
purposes. 
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The expenditure of public funds is too seriousj a mat¬ 
ter to be justified by the possibility that towns and 


villages like Hominy may make diversified purchases 


all over the nation, that the purchases may result in 
increased employment in materials industries instead 
of merely longer hours for low paid workers, that the 
owners of the materials industries may pass on a con¬ 
siderable share of the benefit in the form of increased 
purchasing power, that such increase may rejsult in 
increased consumption, which may result in moi J e work 
and may be higher pay for others, and so on. The 
view of causation which sees sufficient relation be¬ 
tween these bounties to villages and towns alnd the 
ultimately expected benefits would obliterate tjie dis¬ 
tinction between local and national here, just as it 


would have under Title I of this Act had not tjhe Su¬ 
preme Court stepped in. The truth of Justice pardo- 
zo’s remarks in the ft'chechter case is as compelling 
here as there. See supra p. 25. 

It is to be noted, likewise, that Title II of NIRA 
must stand alone now. After the Schechter decision 
which invalidated Title I, it cannot be justified as an 
effort to supplement Title I, to be part of a recovery 

effort aimed directlv at industrv as a whole. It must 

* 

stand franklv as an indirect bountv svstem fbr the 
•> + * 

benefit of a relatively small and restricted group of 
industrial interests. 

Xor does the second justification fare better. The 
defendants’ effort is not to relieve the distress of the 
unemployed in Hominy village. There is no unem¬ 
ployment there or in its vicinity, save among t|he un- 
emplovables, the normal residuum of society wljo can¬ 
not be put to gainful endeavor. (R. 10) The handful 
of men who will be employed for a few weeks On the 
building of this plant will be skilled men already at 
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work—they will be taken from existing jobs which will 
wait for them until this tiny building boom in this re¬ 
mote village is over. It is fancy to term this expendi¬ 
ture of $150,000.00, plus the cost in existing wealth of 
the destruction of the plaintiff’s system, a measure for 
the relief of the unemployed. Further, any men put 
to work on the completed plant will be more than 
matched by men put out of work on plaintiff’s system. 

In sum, since the defendants’ effort is not designed 
to relieve the unemployed by giving them jobs on the 
project itself, the government must carry its argument 
to the extent of saying that that is for the general wel¬ 
fare which remotelv stimulates business bv some aid 

• • 

given indirectly to a few industrialists in the form of 
orders for materials. But this would justify any¬ 
thing—the federal government could then with equal 
propriety pass out favors to anyone; it could, because 
of the purchases that would be necessary, embark on 
business anywhere; in fact, any concentrated expendi¬ 
ture for any special purpose would have as direct ef¬ 
fect u]x>n the unemployed as does this one. 

(3) Even though there were reasonable relation be¬ 
tween these expenditures and the relief of the distress 
of unemployed there is still another question. The 
Congressional expenditure can not, however direct and 
general its effects, be for purely state purposes. Mar¬ 
shall, C. J., in Gibbons v. Ogden , quoted supra p. 27. 
Thus suppose that the federal government attempted 
to pay the civil servants of all city governments—which 
is not beyond the realm of possibility since it is re¬ 
ported that the F.E.B.A. recently assumed part of the 
payroll of certain of the employees of the City of New 
Orleans. If such a thing were done, the benefits un¬ 
doubtedly would be generally distributed, and would 
enormously relieve our city governments, with conse- 


quent aid to their many creditors, and permit them to 
engage in building operations and other services that 
would stimulate industry. But there would be no 
doubt that the federal government would exceed its 
power were it to do so. For the government bf cities 
is a state function which cannot be assumed by the 
federal government. 

But what do the defendants propose to do in Horn- 


• a 

my 7 
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Thev would take over the construction of a vital 
social enterprise, even more fundamental to the mod¬ 
ern life of a little village than is the local police force. 
Upon electricity depends all that the villagej has of 
modern life, a more intimate concern than their form 
of government. Vet these defendants presume to di¬ 
rect every detail of the system to be built—its depend- 
abilitv, its suitability to the needs of Hominv, its cost 
to the village both in construction and operation, every 


conceivable feature hinges upon the absolute | will of 


these defendants; and particularly upon the Individ¬ 
ual will of the Administrator. See supra pp. 4^7. 

Nor is this all. PAY A has publicly announced a pol¬ 
icy of controlling and lowering the electricity rates of 
the country (R. 11), and pursuant to that policy it 
will determine what rates are to be charged bv the 
Hominy system (R. 7-8). A project of this sort is 
undertaken by PAYA solely to provide the consumers 

of the localitv with electricitv at rates lower than the 
* *> 

rates of existing utilities, at the level PAAYY deems 
desirable. (R. 11) Thus the Administrator assumes 
the power of regulating the rates of the country’s 
utilities by threatening to install competing or super¬ 
seding facilities, using this threat as a club to secure 
compliance with his ideas. And when he decides that 
the resources of the federal government wilj more 


adequately attain the rate levels he considers appro¬ 
priate, lie enters cities, towns, and villages and sets up 
his own rate regime. 11 is action is not designed to re¬ 
lieve unemployment; it is designed solely to achieve his 
conceptions of electricity service. (R. 11) 

Thus under the guise of an apparent expenditure of 
money for the general welfare, the Administrator is 
aetuallv assuming the functions of the states and lo- 
calities with respect to the most intimate, local con¬ 
cerns; and, by regulatory action, he is seeking to 
supersede the agencies of the states which have been 
thought to be the exclusive repositories of power over 


utilitv service. 

The dangerous effects of invading the states and 
localities and regulating the manner in which local 
services shall be carried out are apparent. Unseemly 
clashes between state agencies and federal function¬ 
aries, conflicts of authority, policy and aims, are inev¬ 
itable*. The press reports daily the bitter feuds engen¬ 
dered, and in one state retaliatory legislation against 
the government is resulting. See Xew York Times, 
September If, p. 1:8 at p. 17:3. (’/. the dispute over 
Works Progress projects in Xew York, Xew York 
Times, September 11, p. 1:3. The practical question 
is one of maintaining the integritv of the federal 


svstem. 

It is no answer to these considerations to say that 
the village of llominv is consenting to federal domina- 
tion. The consent of a state organ to unwarranted 
extension of the federal power can be no more validat¬ 
ing than is the consent of the federal government to 

extension of state authoritv in a realm closed to it bv 

• • 

the Constitution. In re Rahrer , 140 U. S. 545, 5G0; 
Knickerbocker Icc Co. v. Stewart , 253 U. S. 140, 164. 
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The question is not what the sentiment of th|e domi¬ 
nant voters in a locality is at the moment—the ques¬ 
tion is what are the limitations placed for all jtime by 
a Constitution laid down by the whole people.! Madi¬ 
son anticipated this very point in his letter tojSteven- 
son, cited supra, p. 14: 

“But it would be a new doctrine, that a|i extra¬ 
constitutional consent of the parties to a Consti¬ 
tution could amplify the jurisdiction of the consti¬ 
tuted Government. And if this could not be done 
by the concurring consents of all the States, what 
is to be said of the doctrine that the consent of 
an individual State could authorize the applica¬ 
tion of money belonging to all the Stateis to its 
individual purposes? * * * 

“But it would seem that a resort to the consent 
of the State Legislatures, as a sanction to the ap¬ 
propriating power, is so far from being admis¬ 
sible in this case, that it is precluded by the fact 
that the Constitution has expressly provided for 
the cases where that consent was to sanctjion and 
extend the power of the national Legislature. 
How can it be imagined that the Constitution, 
when )jointing out the cases where such ajn effect 
was to be produced, should have deemed if neces¬ 
sary to be positive and precise with respect to 
such minute spots as forts, etc., and have left the 
general effect ascribed to such consent to an argu¬ 
mentative, or, rather, to an arbitrary construc¬ 
tion?”— TX Madison’s Writings, pp. 425, 426, 
427. 

I 

(4) It is clear from what has been said that the de¬ 
fendants propose to do much more than merely to 
spend money. As pointed out above, p. 29, tljie most 
notable of the Hamiltonians, President Monrbe, was 
firm in asserting that the general welfare clause gave 
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no power save that of appropriation, and the courts 
have not allowed the implication of incidental powers. 
See supra pp. 29-30. It has never been thought that the 
federal government can set up and operate businesses 
at will. Yet a decision upholding the defendants in 
their proposed conduct, on the ground that thereby 
employment will be stimulated, would justify the fed¬ 
eral government in setting up any business, directing 
its structure and resources, and then controlling its 
method of operation. If it can do all this, it would 
be quibbling to hold that it could not enter the business 
and conduct it directlv, or behind the illusorv veil of a 
separate corporation. With its superior resources in 
a competitive struggle, the knell of our system would 
soon be sounded. It is not speculating to suggest that 
Alexander Hamilton intended that his view of the 
general welfare phrase should be rather more re¬ 
stricted. 

Furthermore, as will be elaborated hereafter in 
dealing with the question of the plaintiff’s interest, 
infra , point IV, the plaintiff is possessed of franchise 
privileges in Hominy. Even though non-exclusive, 
such privileges, it has been held repeatedly, constitute 
property because of their peculiar nature. When 
a government agency seeks to exercise competing 
privileges it is said to be depriving the franchise holder 
of its property and may do so only if in compliance 
with law. [See cases cited, infra, point IV. 

Just as the power to spend does not imply the power 
to take property by eminent domain, see U. S. v. Cer¬ 
tain Lands in Louisville , supra , p. 29, so the power 
to spend should not imply the power to deprive hold¬ 
ers of franchise privileges of their property. The 
franchise privileges possessed by this plaintiff will of 
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course be destroyed by the defendants’ acts, so that 
the plaintiff will be deprived of its franchise property 
and, even though in other respects the action were 
lawful, the spending power justifies this action no 
more than it justifies the condemnation of property 
even with just compensation. 


B. The Borrowing Power Does Xot Authorize the 
Acts Threatened by the Defendants. 

There is a further consideration that removes all 
doubts. Title II of the NIRA is, by sec. 310 (a), 
financed by borrowing. 1 We are faced therefore with 
an appropriation not of tax funds but of borrowed 
funds. The general welfare phrase appears only in 
clause 1 of section 8 of Article I of the Constitution, 
giving Congress the power to tax. The power to bor¬ 
row is a distinct power, found in clause *2, which has 
no general welfare phrase, but provides simply that 
Congress shall have power 

‘‘To borrow money on the credit of the United 
States;” 

The Hamiltonian view of the spending power of Con¬ 
gress admittedly rests entirely upon the general wel- 

i Senator Wagner, the author of the bill, pointed this out in explaining 
it on the opening day of the hearings, before the Senate Committee on 
Finance; he said: 

“The $3,300,000,000 required to carry out the purposes of the 
bill are to be raised by Government borrowing and provision is 
to be made for the imposition of a tax sufficient to pay the interest 
and retire the Government obligations issued to finance the con¬ 
struction program.” Senate Hearings, on S. 1712 and 'fl. R. 5755, 
73d Cong., 1st sess.. p. 11. 

This was what the President had requested; tax revenue Jwas to be 
used only for “interest and amortization on the cost.” See h;s Message, 
77 Cong. Rec. part 4, p. 3549 (May 17, 1933). This use of thj? tax funds 
was directed by the House Committee Report. See House Report No. 
159, 73d Cong., 1st sess., p. 7. 
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fare phrase. Justice Story, the most eminent, learned 
and careful of the Hamiltonians, states in considered 
and measured terms, embracing sections 906-913 of his 
Commentaries on the Constitution, that the general 
welfare phrase, giving the broad power of spending, 
does not apply to any of the succeeding grants of 
power but is applicable to the taxing power alone. 

Hence it is plain that the power to borrow may be 
exercised either for any purpose whatever that Con¬ 
gress wishes or only in furtherance of the subsequently 
enumerated powers. For if the general welfare 
phrase, by deliberate delimitation, applies only to the 
power to tax, defines only the objects for which Con¬ 


gress mac tar, as Justice Story vigorously insists, it 


does not define the objects for which Congress may 


borrow. 


That the borrowing power is not unlimited is ap¬ 
parent. For if it were unlimited, the general welfare 
limitation, as construed by the Hamiltonians, upon the 
power to tax would be meaningless since Congress 
could create a debt for any purpose by borrowing and 
then tax to pay the debt. U. S. v. Really Co., 163 U. S. 
427. Consequently the only other meaning that can 
be given to the borrowing power must be the one 
adopted: Congress may borrow only in furtherance of 
the subsequently enumerated powers. 

Assuming that the framers had in mind the concep¬ 
tion of the taxing power entertained by Hamilton, this 
deliberate distinction between the taxing power and 
the borrowing power is too clear to be avoided. The 
framers would hardly have qualified the clause 1 power 
in one way and dealt with the clause 2 power, in¬ 
volving such similar considerations, in another had 
they not meant the distinction to be significant. If 
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they meant what Hamilton says of clause 1, |it by no 
means follows that tliev meant the Congress to be 
free to borrow for such broad ends. Tliev were con- 
corned about the credit of the new country. Few 
periods of revolutionary construction have produced 
builders so cautious and conservative, so conscious of 
the implications of a destroyed credit. 1 Therefore, as¬ 
suming: that they had in mind Hamilton’s view of the 
general welfare phrase, it is altogether reasonable 
that tliev should have intended to restrict the borrow- 
ing power only to those special and essential functions 
for which the federal government was constituted, and 
that when its expenditures branched out into the vague 
realm bevoiul, so fraught with danger to the integrity 
of the states, so attractive to the log rolling legislator, 
and so inexhaustible in its possible demands upon the 
federal treasury, the government should proceed only 
as it was able and willing to pay. 


II. The Statutory Authority Under Which the Defen¬ 
dants Threaten to Act is an Unconstitutional Dele¬ 
gation of Power. 

Never in the history of Congressional legislation has 
there been so sweeping a delegation of authority as 
that under which these defendants threaten to act. 

Section 202 of Title IT of XIRA provides that the 
Administrator shall prepare a program toj include 
“among other things’: 


“(a) construction, repair and improve 
# 4 * any publicly owned i list runic 
and facilities; 


ment of 
ntalities 


i See Sutherland, J., in Home Bldg. Loan Ass’n v. Blaisdell, 290 
U. S. 39S, 454 ct seq. 
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“(b) conservation and development of natural 
resources * # *; 

“(c) any projects of the character heretofore 
constructed or carried on either directly by 
public authority or with public aid to serve 
the interests of the general public; 

“(d) construction * * * of low-cost housing * ' *; 

“(e) any project * * # of any character hereto¬ 
fore eligible for loans under subsection (a) 
of section 201 of the Emergency Relief and 
Construction Act of 1932 * * *;’ n and if the 
President thinks it desirable, the construc¬ 
tion of naval vessels under the London 
Treaty, etc. 

Then section 203 (a) provides that: 

“'With a view to increasing employment quickly 
(while reasonably securing: anv loans made bv the 
United States) the President is authorized and 
empowered, through the Administrator or through 
such other agencies as he may designate or cre¬ 
ate, (1) to construct, finance, or aid in the con¬ 
struction or financing of any public-works project 
included in the program prepared pursuant to sec¬ 
tion 202; (2) upon such terms as the President 
shall prescribe, to make grants to States, munici¬ 
palities, or other public bodies for the construc¬ 
tion. repair, or improvement of any such project, 
but no such grant shall be in excess of 30 per 
centum of the cost of the labor and materials em¬ 
ployed upon such project;” 

And section 203 (d) provides that 

“The President, in his discretion, and under 
such terms as he may prescribe, may extend any 
of the benefits of this title to any state, county, 
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or municipality” notwithstanding legal 
tions on the right of such bodies to 
money. 


jrestrlc- 
i borrow 


Finally, section 201 (d), after providing t|iat the 
Act shall terminate in two years ( i . e. upon Jjune 16, 
1935) and that thereafter no further loans or! grants 
mav be made bv the President, added: 

“ * * # Provided, That he may issue funds to a 
borrower under this title prior to January 23, 
1939, under the terms of any agreement, or any 
commitment to bid upon or purchase bonds, en¬ 
tered into with such borrower prior to the date of 
termination, under this section, of the pojwer of 
the President to make loans.” j 


That is all, save that section 206 specifies that all 
loans and grants shall contain certain provisions as 
to convict labor, wages and hours, preference f|)r vet¬ 
erans and residents of the locality, and the use!of liu- 

* 7 


man labor instead of machines. 


Section 12 of the Emergency Relief Appropriation 
Act of 1935 provides for the extension of Title II of 
XIRA in these words: 


“The Federal Emergency Administration of 
Public Works established under title II of tlie Na¬ 
tional Industrial Recovery Act is hereby con- 
tinned until June 30, 1937, and is authorised to 
perform such of its functions under said Act and 
such functions under this joint resolution as way 
he authorized by the President. All sums Appro¬ 
priated to carry out the purposes of said Acj shall 
be available until June 30, 1937.” | 

Congress has been content to mark in the vaguest 
generality what, among other things, may be included 
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in the program. Then tlie President may construct, 
finance, or aid in construction or financing of “any 
public works project” in the program. The parentheti¬ 
cal statement in sec. 203(a), regarding loans, is all 
that indicates loans are to be made. Except for the 
few requirements of sec. 206 and the general statement 
between the parentheses in sec. 203 (a), there is noth¬ 
ing to indicate how loans, financing and construction 
are to be performed. Indeed sec. 203 (d) says any of 
the benefits of the title may be extended “under such 
terms" as the President prescribes. And the grants 
provided in sec. 203 (a) shall be “upon such terms as 
the President shall prescribe". Furthermore there is 
not a word which savs that the President shall make 
loans, or grants, to anyone or construct anything—nor 
is there anything to indicate when the President shall 
extend the benefits of the Act and when he shall with¬ 
hold them. 

And finally, sec. 12 of the 1035 Act is wide open— 
the PAY A may continue such of its functions under 
XIRA as may hr authorized by the President! 

Of the fundamental principles found by the Supreme 
Court in our Constitution, none is as firmly rooted in 
history and political philosophy, and to none are the 
unique benefits of our system of government so pecu¬ 
liarly attributable, as is the principle that powers 
vested by our basic law in the Congress cannot be ex¬ 
ercised by anyone else. This principle is our bulwark 
against absolutism that in all countries is threatening 

O V J 

at all times, land at no time more dangerously than in 
this generation. Xo principle is to be so jealously 
guarded and maintained. 

o 


4") 


The Supreme Court lias committed us to tliiis doc¬ 
trine repeatedly. Within the last term it handejd down 
two opinions, each by the Chief Justice, upon jthe va¬ 
lidity of this very Act, which furnish its most deliber¬ 
ate elaboration of the principle. 

The first opinion is in the case of Panama Refining 
Co. v. Ryan, 293 U. S. 388. Sec. 9 (c) of XliiA pro¬ 
vided : 

“The president is authorized to prohibit the 
transportation in interstate and foreign commerce 
of petroleum and the products thereof produced 
or withdrawn from storage in excess of the Amount 
permitted to be produced or withdrawn from 
storage by any State law or valid regulation or 
order prescribed thereunder, by any board, com¬ 
mission, officer, or other duly authorized agency of 
a State/ ’ 

I 

It is to be noticed that this provision was precijse and 
specific with respect to the subject of the action which 
the President was authorized to take, and the action 
itself was clearlv defined. Nonetheless the Court held 
that it constituted an unconstitutional delegation of 
legislative power because there were no sufficiently 
definite standards prescribed by Congress detailing the 
circumstances under which the President was directed 
to act; and, even if such standards did exist, the)’ were 
ineffectual since there was no requirement that the 
President make findings disclosing how he had com¬ 
plied with those standards. 

Because the opinion contains the Court’s fullest ex¬ 
position of the delegation of powers doctrine, it is 
profitable to examine it in detail. 

The Chief Justice discusses first the several declara¬ 
tions of policy laid down by Congress in sec. I 1 of 
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XIRA. Tliis section stated that the purpose of Con¬ 
gress was to “remove obstructions to the free flow of 

o 

interstate * * * commerce,” to eliminate unfair 

competitive practices, to avoid undue restriction of 
production, to promote the fullest possible utilization 
of the present productive capacity of industry, to re¬ 
lieve unemployment, to conserve natural resources, 
etc. The lone dissenting Justice found in this state¬ 
ment of purposes a sufficiently clear indication of the 
circumstances under which Congress meant that the 
President should be required to act within the narrow 
limits of sec. 9 (c). (293 U. S. at 434-438) The opin¬ 
ion of the Chief Justice, however, summarily rejects 
the statement in sec. 1 as being too general—hence, so 
far as sec. 9 (c) was concerned, it could serve only as 
an introduction to the Act, leaving undetermined the 
specific legislative policy to govern action under sec. 
9 (c). The opinion says, at p. 418: 

“It is no answer to insist that deleterious con¬ 
sequences follow the transportation of ‘hot oil,’— 
oil exceeding state allowances. The Congress did 
not prohibit that transportation. The Congress 
did not i undertake to say that the transportation 
of ‘hot oil* was injurious. The Congress did not 
say that transportation of that oil was ‘unfair com¬ 
petition. ? The Congress did not declare in what 
circumstances that transportation should be for¬ 
bidden, or require the President to make any de¬ 
termination as to any facts or circumstances. 
Among the numerous and diverse objectives 
broadly stated, the President was not required to 
choose, i The President was not required to ascer¬ 
tain and proclaim the conditions prevailing in the 
industry which made the prohibition necessary. 
The Congress left the matter to the President 
without standard or rule, to be dealt with as he 


pleased. The effort by ingenious and diligent con¬ 
struction to supply a criterion still permits such 
a breadth of authorized action as essentially to 
commit to the President the functions of ji legis¬ 
lature rather than those of an executive orjadmin- 
istrative officer executing a declared legislative 
policy.” (Emphasis ours.) ! 


The opinion then proceeds to affirm that the 


Presi- 
of anv 

•r 

roader 

power 


dent stands on a footing no different from that 
other grantee of power. He may be given no tj 
power than any board or commission. If the 
be reposed in Congress by the Constitution it ijnay be 
transferred to the President no more readily tjhan to 
anyone else. That the President, because of h\s high 
office, may be more surely expected to act for tHe pub¬ 
lic good is of no consequence for ‘‘The point is riot one 
of motives but of constitutional authority, for which 
the best of motives is not a substitute.” (293 ll S. at 
420) j 

It is then reasserted that the Constitution, in the 
first section of the first Article, deposits all legislative 
power in the Congress, and, in clause 18 of section 8 
of Article I, specifies that it is Congress which h^,s the 
power to make laws necessary and proper for execut¬ 
ing the enumerated powers. Although Congress may 
lay down standards, to be applied by others, this can¬ 
not obscure the essential Constitutional limitation. 
(293 U. S. at 421) While early Congresses gave broad 
discretion to Presidents in critical questions of foreign 
relations, these acts were not the subject of judicial 
decision. Further they were directed to policies >vhich 
were familiar from earlier declarations of Congress; 
and they were cognate to the President’s special power 
over foreign relations. (293 U. S. at 422) 


48 


The Chief Justice proceeds to review past decisions 
of the Court which recognize that while the details of 
general legislative provisions may be filled in by ad¬ 
ministrators, the Congress must specify that upon the 
occurrence of certain circumstances the administra¬ 
tive agents are required to act in a definite manner. 
(293 U. S. at 423-430) Thus Field v. Clark, 143 U. S. 
G49, upheld ,a statute making it the duty of the Presi¬ 
dent to suspend imported articles from the free list 
upon his finding that a defined condition existed, for 
“As ‘the suspension was absolutely required when the 
President ascertained the existence of a particular 
fact,’ it could not be said ‘that in ascertaining that 
fact and in issuing his proclamation, in obedience to 
the legislative will, he exercised the function of making 
laws.’ ” (293 U. S. at 426) 

This review, of course, led to the conclusion that 
sec. 9 (c) was invalid for in it “There is no require¬ 
ment, no definition of circumstances and conditions in 
which the transportation is to be allowed or pro¬ 
hibited.” (293 at 430; emphasis ours.) 

Finally, tlijc opinion concludes that even if the appro¬ 
priate legislative standard could be found in XIRA the 
President could not validlv act without having regard 
to the conditions specified in that standard. 

“And findings bv him as to the existence of the 
required basis of his action would be necessary 
to sustain that action, for otherwise the case would 
still be one of an unfettered discretion as the quali¬ 
fication of authoritv would be ineffectual. * * * 

it would still be necessary for the President to 
comply with those conditions and to show that 
compliance as the ground of his prohibition * * # 
To hold that he is free * * * to act without making 
any finding with respect to any object that he 
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does select, and the circumstances properly re¬ 
lated to that object, would be in effect to make the 
conditions inoperative and to vest him with an un¬ 
controlled legislative power.” (293 U. S. at 431- 
432.) 

The second of the recent opinions of the Chief Jus¬ 
tice in Schechter v. United States, 79 Law Ed. 8$8, am¬ 
plifies and applies the Panama case with respect to 
more fundamental provisions of XIRA, and the Court’s 
unanimous decision quite scraps Title I. 

Under sec. 3, codes of fair competition were pro¬ 
vided for to be approved by the President upon a find¬ 
ing, among other things, that they would “effdctuate 
the policy of this title.” The standard thus indicated 
was that of sec. 1 of the Act, referred to supra, p. 46. 

Again the opinion finds in the extensive statement 
of policy a mere ‘‘preface of generalities” (7^) Law 
Ed. at 899), and the more poetic concurring opinion 
finds “delegation running riot.” (79 Law Ed. at 907) 
In distinguishing legislative standards approved by 
the Court in previous decisions, the opinion notes espe¬ 
cially that the term “unfair methods of competition” 
of the Trade Commission Act has a familiar | back¬ 
ground of common law and that insofar as the term 
introduced new concepts they were to be determined in 
particular instances in the light of particular Condi¬ 
tions, upon evidence sifted through an administrative 
procedure with specific and detailed findings. (79 
Law Ed. at 896) 

Xor did sec. 3 provide for findings or other adrhinis- 
trative procedure that would serve to canalize the 
delegated discretion. The requirement that the presi¬ 
dent should find that the codes effectuated the purpose 
of the Title amounted to no more than a requirement 
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of “a statement of an opinion as to the general effect 
upon the promotion of trade or industry.” (79 Law 
Ed. 899) There was no requirement, as there is of 
the Interstate Commerce Commission and the Fed¬ 
eral Radio Commission, of orders and findings sup¬ 
ported by evidence with reference to particular condi¬ 
tions in a field of familiar and limited technical prob¬ 
lems. (79 Law Ed. at 900) 

Thus the Panama Piefining and the Schechter deci¬ 
sions 1 impose four sharp constitutional limitations up¬ 
on Congress when it lays down the formulae for the 
execution of its will: 

(a) The subject of any action to be taken must be 
clearlv defined. 

(b) The action which is to be taken must be clearly 
defined. 

(c) Xo matter how clearly defined is the action and 
the subject, the Congress must direct under what cir¬ 
cumstances and to what ends the administrator shall 
act; that is, there can be left to the administrator no 
ultimate discretion whatever—the word of Congress 
must be mandatory. Thus Congress can not sav to 
the President, “Do this or do that as it pleases you,” 
no matter how precisely and minutely this and that 
are defined. Congress must go further and define un¬ 
der what conditions this is to be done in preference to 
that. (So says Panama Refining Co. v. Rgan, supra.) 

And finally, (d) There must be provision for find¬ 
ings, sufficiently definite to bear intelligent scrutiny 
when action is questioned, in order that the limitations 
mav be effectively enforced. 

It remains but to examine Title IT. 

5 See also Butler. Brcrivcr of Uoosac Mills Corp.. v. T. S. (C. C. A. 1, 
July 13, 1935), holding the A. A. A. to he an unconstitutional delega¬ 
tion of powers. 
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(a) The subject of the President’s action is treated 
only in sec. 202 {supra pp. 41-42) wherein five cate¬ 
gories of projects to be included in the program are 
suggested. 

It is to be noted, first, that these categories are not 
exclusive. Thev “ amour/ other thinas ” may be in- 
eluded. The “other things” are not restricted. The 
succeeding categories are themselves so extensive and 
general, that any content which may be imported into 
the “other things” cannot be practically limited. 

The first category is construction, etc., of j* * * 
any publicly owned instrumentalities and facilities.” 
The third category is ‘‘ any projects of the character 
heretofore constructed or carried on either (directly 
by public authority or with public aid. * * * ’!’ Thus 
anything heretofore done or aided by the public may 
be included in the program, and there is no liiiiitation 
that it be construction, improvement and repair of 
these things: there may be operation, purchase, any¬ 
thing. The scope of things which have heretofore 
been done from time to time by “public authority” 
or with public aid is perhaps as broad as the field of 
business itself. 1 And if any public body desires now 
to go even further than in the past, the first category 
in sec. 202 authorizes that the construction, repair and 
improvement of such a facility be included in the pro¬ 
gram. As if this were not enough, the fifth category 
in sec. 202 embraces all the projects of sec. 201 (a) of 

i The extensive activities that have been undertaken by the State of 
North Dakota are familiar. See Green v. Frazier, 253 U. S. j233; The 
North Dakota Industrial Program (Industrial Commission of North 
Dakota, May 1, 1920). Even the federal government, in the exercise of 
enumerated powers, engages directly in industrial and commercial activi¬ 
ties of infinite breadth. See Government Competition witi^ Private 
Enterprise, Keport of Investigating Committee Pursuant to H. Res. 
235, House Rep. No. 1985, 72nd Cong., 2d sess. Cf. Beard, The Amer¬ 
ican Leviathan (1930) passim. 


the Emergency Relief and Construction Act of 1932, 1 
one of the six extensive items of which is self-liquidat¬ 
ing projects of private corporations for “construc¬ 
tion, replacement or improvement of bridges, tunnels, 
docks, viaducts, water works, canals, and markets’’ 
devoted to public use. 

Then there is the second category: “conservation 
and development of natural resources. 

Congress does not sav that all the conceivable items 
under these categories shall be included, “among other 
things.” On the contrarv it executes a “roving com- 
mission” in this vast field—the Administrator, under 
the President’s direction, may pick and choose at will, 
bounded onlv bv infinitely remote limits. This is the 
subject of the action provided for. 

(b) What is the action provided for? Sec. 203 (a) 
provides that the President is “authorized and em¬ 
powered ” to, construct, finance, or aid any project in¬ 
cluded in the program prepared under sec. 202. There 
is no procedure set up. Sec. 201 (a) merely provides 
that there mav be a PWA without regard to Civil Ser- 
vice laws or existing statutory limitations on compen¬ 
sation—and the President mav delegate anv of his 
authority to anyone. Apparently loans may be made, 
for sec. 203 (a) speaks of reasonably securing loans 
and sec. 203 ,(d) speaks of disregarding local limita¬ 
tions on the right of public bodies to borrow; other¬ 
wise the terms of loans are not limited. Grants mav 

• 

be made to public bodies “upon such terms as the 
President shall prescribe” for amounts not in excess 
of 30 per cent of the cost of labor and materials. And 
the President may construct projects himself. That 
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is all, save that the President may acquire Realty or 
personalty by purchase or eminent domain, I sec. 203 
(a) (3), and, in sec. 206, there are certain! limited 
requirements, relating to the 30 hour week it “feasi¬ 
ble,” “just wages,” veterans’ preferences, et<ji., which 
shall be included in all construction contracts! or loan 
and grant agreements. Thus how the President is to 
act, just what he is to do, is left largely to hiin. 1 

i 

! 

(c) Even if the Act were sufficiently precise with re¬ 
spect to the subject of the President’s action and the 
type of action to be taken, there is still the question of 
the conditions under which the President mlist act. 


i This is well illustrated by the testimony of Senator Wagner, the 
author of the bill, before the Senate Finance Committee, whjen he ex¬ 
plained the bill: i 

“Senator Clark. What rate of interest is provided foir on these 
loans to public bodies for public construction? 

“Senator Wagner. That is entirely within the discretion of the 
President. 

“Senator Clark. On what terms will these loans be made? 
“Senator Wagner. That is also within his discretion. I 


“Senator Couzens. I am trying to discriminate between those 
which are not expected to be repaid and those which are expected 
to be repaid. 

“Senator Wagner. They are all based on loans, except! there is 
a discretionary provision in the act that the President, |vhere he 
deems it advisable, may grant to a State 30 per cent of I the cost 
of the labor and the material upon any project. 

“Senator Couzens. And that is not to be repaid? 

“Senator Wagner. That is a grant, not to be repaid. 

“Senator Couzens. Under that provision of the act the President 
may charge one State the full amount with interest and another 
State he may reduce it 30 per cent? 

“Senator Wagner. He has the power to do it. I doubt!whether 
that will be done. In all these matters we have to rely ppon the 
justice and the integrity of the Administrator.” Senate Bearings, 
73d Cong. 1st sess., on S. 1712 and H. R. 5755, at pp. Il-il2, May 
22, 1933. j 

See also Senator Wagner’s speech opening debate on the liill. 77 
Cong. Rec. part 5, p. 5157, June 7, 1933. 
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There is no direction to the President to construct, 
finance or aid projects. See 203 (a) says merely that 
the President is “authorized and empowered*' to do 
so. In Kansas Gas and Electric Co. v. The City of In¬ 
dependence} decided bv the Circuit Court of Appeals 
for tlie Tenth Circuit on A lie:. 20, 1935, it was held that 
sec. 205 (a) was not an unconstitutional delegation 


of powers, by interpreting “authorized and empow¬ 


ered** to mean that the President was “directed." This 


meaning was implied because of an alleged practice 
by Congress to use permissible terms, when the man¬ 
datory is intended, upon addressing high executive 


officials. 


But the President is no different from lesser 


officials, according to the Chief Justice. Supra, p. 47. 
Moreover in sec. 9 (c), dealt with in the Panama 
Refining case, the words were the same, “The Presi¬ 
dent is authorized." And in this very Title when 


Congress meant to direct something, it said so. The 
Administrator, under the President's direction, 
"shall" prepare a comprehensive program. Sec. 202. 
The President “ shall not" make further loans, etc., 
after June 16, 1935. Sec. 201 (d). All contracts, loans 
and grants "shall" contain provisions that no convict 
labor "shall" be employed, etc. Sec. 206. Amounts 
allocated bv the President for highwav construction 
"shall" be apportioned among the States in a speci¬ 
fied manner. Sec. 204 (b). At least $50,000,000.00 
"shall" be devoted to certain national parks, Indian 
reservations, etc. Sec. 205 (a). In truth Congress 
meant what it said: under sec. 203 (a) the President 
is authorized to make grants, etc., and that is all. The 
determination of the wisdom of putting into force the 
public works program, an untried experiment, and the 
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extent of that program, were left entirely to thq Presi¬ 
dent. Congress acknowledged itself incompetent. 1 

But even if it is assumed that Congress meant to 
extend some mandate by the words “authorized and 
empowered”, what is that mandate? Clearly l{ is not 
one to construct or aid all the projects in the pro¬ 
gram, any more than is every project satisfying the 
terms of sec. 202 to be included in the program. The 
President, if he is directed bv Congress to do anything 

at all, is intended to construct or aid onlv some! of the 

* 

possible projects. But what those shall be,! what 

criteria shall be employed in choosing them, wjlien he 

shall construct instead of aid, or vice versa, when he 

shall grant funds and when he shall merely lend, these 

questions of policy which are basic to the constitutional 

issue are utterly ignored bv the statute. The sole men- 

tion that can in anv wav be conceived as an tndica- 

• % 

tion of policy is this tentative statement, introducing 
sec. 203 (a), “With a view to increasing employment 
quickly” the President is authorized and empowered, 
etc. 

An article, an adjectival participle, an adverb, two 
prepositions, and two nouns, in a subordinate phrase, 
furnish the sole guide for the expenditure of tin} larg¬ 
est single sum ever placed at the disposal of a govern¬ 
mental agencv, for the action of subordinates not 
elected by the people and not even appointed Record¬ 
ing to the Civil Service laws. This phrase is |not to 


i Thus Mr. Pou, in calling up the KIRA for consideration by the 
House, stated, “It is very true that under this bill * * * the Presi¬ 

dent of the United States is made a dictator over industry for the time- 
being, but it is a benign dictatorship * * 77 Cong. Rec part 4, 

p. 4188, May 25, 1933. And Senator Walsh, one of the Administration 
leaders, inserted a statement supporting the KIRA which |said, of 
Title II, “It gives the President virtually a blank check on the Treasury 
to pay for whatever job-making enterprises he elects to have |he Gov¬ 
ernment itself undertake * * * yf 77 Cong. Rec. part 5, pip. 5061- 

5062, June 6, 1933. 
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determine a Ichoice between precisely restricted courses 
of action in definitely stated circumstances, as it 
would had it been applied to sec. 9 (c) of the Panama 
Refining case. It is to determine action, not itself 
clearly defined, upon a subject matter extending 
“among other things” to an unlimited field not even 
restricted bv that which has been or mav hereafter be 
explored by “public authority” or with public aid, 
anywhere in a nation over three thousand miles broad 


or in its colonial possessions. 

It is to be emphasized also that this is not a case 
of delegation with respect to matters with a familiar 
background of law, as in the Trade Commission Act, 
or with readily cognizable technical problems, as in 
the Radio Commission Act. See supra, pp. 49-50. The 
matter here is unprecedented and obscure, 1 and in¬ 
volves vast public questions justly the subject of con¬ 
troversy and deliberation, in the resolution of which 
social ideals and economic bias must play a determin¬ 
ing part. Iti is the function of the legislature, in a re¬ 
public, to meet these questions. 2 Xo empty form of 
words can discharge this constitutional duty. 


Upon turning to sec. 12 of the Act of 1935, supra 
p. 43, whereby alone the presently complained of 

1 Even the general idea of public works as a device for combating 
depressions is of recent elaboration. Moreover it is to be noted that the 
present program (represents a marked departure from those which have 
been discussed in: recent years. It does not represent merely the concen¬ 
tration in lean vpars of the ordinary expenditures for public building, 
but involves an effort to expend vast sums in a short time on projects 
having no relation to the ordinary concerns of government, branching 
out into an entirely new field. See Mr. Sumner Slichter’s discussion in 
The Economies of Public Works, 24 American Economic Review, 
March, 1934, Supplement, at p. 174. 

2 It is notable that the fundamental split of vast implications, between 
Mr. Ickes and Mr. Hopkins over high cost per man and low cost per 
man projects, is submitted to the President for absolute determination. 
See New York Times. Sept. 12, 1935, p. 1:1, p. 12:1-6. 


acts of PWA under XIRA are authorized, we search 
in vain even for that doubtfully mandatory mean¬ 
ing wrung from permissive phraseology in sec. 203 
(a) by the Circuit Court of Appeals for the Tenth 
Circuit. Supra, p. 54. Xor does there exist even 
that uncertain and tentative expression of hope, “With 
a view to increasing employment quickly.” j^or the 
section merely extends such of the function^ under 
XIRA as “may be authorized by the President 

is all it savs. It leaves absolutelv to the wil 
* • 

President the decision whether and what, in 


when the conditions that led to the original 
tion are vastlv altered. 


” That 
of the 
a vear 


legisla- 


Cd) Again there are no findings or sets of procedure 
required by the Act to serve as a restricting influence, 
to introduce that order and definiteness nece^sarv to 
effectual review when the administrative acts are 
questioned in the courts or elsewhere. The impelling 
necessity of administrative precision is the more em¬ 
phatic here in view of the generality of the Act. In¬ 
deed, with the Act as it is, with no policy declarjed save 
that of “increasing employment,” a finding cduld not 
possibly be more than that expression of opinion con¬ 
demned by the Court in the Schechter case. Supra, pp. 
49-50. 


Thus, without administrative procedure, indefinite 
action in a limitless, unfamiliar, untried fiejd was 
before 1935 to be guided by a cryptic, vague expression 
of hope, and under the present Act of 1935 there is 
no restriction ivliatever , for the President mav huthor- 
ize continuance of all, any part, or none of the func¬ 
tions under XIRA according to his whim. Before 


1935, and more especially today, every cent of these 
vast sums might be spent upon the rum enterprises of 
tlie Virgin Islands, or the irrigation of the sand lii 11s 
of Nebraska, or the EPIC ventures of Southern Cali¬ 
fornia. The onlv thing clear is that nothing mav be 
spent in foreign countries. 

The Circuit Court of Appeals for the Sixth Cir¬ 
cuit in United States v. Certain Lands in Louisville, 
decided duly 15, 1935, described Title II in these 
words r 1 


“There is nothing in the act under which the 
appellant is proceeding to serve as a guide to the 
President in exercising the powers conferred upon 
him—no requirement that his actions be condi¬ 
tioned upon findings of fact made by himself or 
the administrator, no standards supplied with ref¬ 
erence to low-cost houses and slum-clearance 
projects. Nothing is said as to what shall be 
deemed a slum or a low-cost house or housing 
project.! There is no designation of the cities or 
counties or states in which such projects shall be 

established, nor anv standards fixed bv which the 

♦ • 

administrator is to determine where thev are to 
bo established. Neither is there anv limitation or 
requirement imposed upon the administrator with 
reference to the spending of the money appropri¬ 
ated for these purposes. All of this is left to the 
unfettered discretion or choice of the President 
through his administrator without anv standards 
bv which he is to act/' 


If the considered expressions of the Supreme Court 
in the Panama Refining and Schechter cases are to be 
of any substantial effect, it cannot be that const it n- 

i The Court decided, on another ground, that the federal government 
had no power to. condemn land for PWA low cost housing projects. See 
supra, p. 29. 
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tional limitations may be skirted by the offhan|d, easy 
generalizations of this legislation. 


The government has made some contention tiereto- 
fore that tliere can be no unlawful delegation of legis¬ 
lative power here because the question is one j of the 
objects for which money shall be expended, tha[t Con¬ 
gress exhausts its functions when it authorizes the 
President to expend up to a certain sum of money, 
that the amount of actual expenditure within those 
limits and the use to which the money shall be put are 


functions of the Executive. The argument r 


educes 


itself to this: that the Congress has exhausted itfe func¬ 
tion when it says “up to $5,000,000,000.00 for the Pres¬ 
ident, if he wants it, to do with it what lie will.'’ 

It is at least of passing interest that the Circuit 
Court of Appeals for the Tenth Circuit found nb such 
ground for its decision. See supra p. 54. j 

There seems no support whatever for the govern¬ 
ment's theory. Admittedly the power to do v^hat is 
being done here is based upon clause 1 of section S of 
Article I of the Constitution. The power given by that 
clause, whatever it is, is a power given to Congress, 
not the President. Butler, Receiver of Hoosac Mills 
Corp ., v. U. S., (C. C. A. 1, July 13, 1935)P The 0eter- 
mination of what is for the general welfare, and how 
the general welfare is to be subserved, is a legislative, 
Congressional function. So says clause 1 according 
to the government’s own interpretation. 

Tf the citation of authority is necessary, it is readily 


i It was held that the collection of processing taxes under the A|. A. A. 
should be enjoined since the taxing statute constituted an unconstitu¬ 
tional delegation of powers by Congress. 
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at hand. Article I, section 9, clause 7 of the Consti¬ 
tution provides that no money shall be drawn from the 
Treasury save according to “appropriations made by 
law.” This means, say the courts, that the purposes 
for which money is to be expended can be defined only 
bv Congress. “However much monev mav be in the 

» c •> • 

Treasury atianv one time, not a dollar of it can be used 
in the payment of anything not thus previously sanc¬ 
tioned. Any other course would give to the fiscal offi¬ 
cers a most dangerous discretion.” Reeside v. Walker, 
11 How. 271, 290; see also Hart v. United State*, 118 
U. S. 62, 66. 


III. The National Industrial Recovery Act Does Net 
Authorize the Acts Threatened by Defendants. 

A. There Has Been Xo Preparation of a Program, 
Which is a Prerequisite to the Defendants’ Action. 

Section 202 of XIHA provides that the Administra¬ 
tor prepare a comprehensive program of pub¬ 

lic works” to include “among other things” certain 
enumerated types of projects. Section 202 (a) pro¬ 
vides that the President mav construct or finance “anv 

» % 

public-works project included in the program prepared 
pursuant to section 202“ and make grants for “any 
such project”. 

The bill alleges (R. 8) that no such program has 
ever been prepared. This allegation is admitted by the 
motion to dismiss. Indeed counsel for the Adminis¬ 
trator has stated that the “program” is the aggregate 
of projects actually approved and selected for loans 
and grants—in other words that the various actions 
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of the Administrator giving his formal approval of 
specific projects under section 203 (a) constitute the 
preparation of a program under section 202. j 

Plaintiff does not contend that section 202 required 
the formulation of a detailed and rigid prograni before 
anything could be done. But it is plain that Congress 
meant something, and that the condition precedent 
which it imposed so clearly was an important feature 
of the statute. Congress was compelled to act| before 
it had an opportunity to hold exhaustive heariiigs and 
survey public works needs. 1 It delegated unprece¬ 
dented discretion for the expenditure of an unprece¬ 
dented sum. Public works could be, “among other 
things”, certain named general types. No checks were 
imposed on the scope of the Act, or on the proportion 
of the money to be spent for any particular type of 
projects, or on the location of the projects. 

The least that could have been required, therefore, 
consistent with reasonable caution, was that some gen¬ 
eral plan be laid down initially, indicating needs, for¬ 
mulating principles, determining centers of unemploy¬ 
ment, surveying practicable types of projects, general¬ 
ly suggesting locations, etc., from which Congress or 
other interested agencies could discover how it was 
proposed to spend the country’s money and whether 
particular projects were consistent with any definite 
policy. This need not have been a strait-jacket, and 
need not have consumed an inordinate amount of time. 
It would indeed have facilitated placing the public 
works regime in full effect, since it would have jobvi- 
ated much of the uncertainty and confusion. Thd pro- 


i The Senate held hearings on all of NIRA on only five days, May 22, 
26, 20, and 31. $nd June 1, 1933. See Senate Hearings on s. 1712 
and H. R. 5755, 73d Cong. 1st sess. The House held hearings on 
only three days, May 18, 19, and 20. See House Hearings, ibid\ 
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vision, in brief, was tlie application of the wise ad¬ 
monition that one should take counsel before acting - . 
It was indispensable to intelligent administration and 
was the sole effective check placed upon the expendi¬ 
ture of billions of dollars. 

The situation is almost precisely like that presented 
in Snyder v. New York Centred & St. L. R. Co., 118 
Oh. St. 72, aff'd, 278 U. S. 578. The Transportation 
Act of 1920 provided that the Interstate Commerce 
Commission should prepare a plan for the consolida¬ 
tion of railroads. 49 V. S. C. A. § 5 (4) and (5). It 
also provided that railroads could consolidate under 
the supervision and with the approval of the Commis¬ 
sion, and that consolidations should be in harmonv 
with and in furtherance of the plan. 49 U. S. C. A. ^ 5 
(G). A railroad company formed by a consolidation 
under state law subsequent to this Act, brought a con¬ 
demnation proceeding in a state court. The person 
whose land was to be taken urged that the company 
was not dr jure since its consolidation had not been 
approved by the Commission, that by the Transpor¬ 
tation Act the federal government had occupied the 

field so that there could be no consolidation solelv bv 

• • 

state action. It was shown by the company that the 
Commission had never prepared the consolidation 
plan and the state court held that in the absence of 
such a plan the Commission had no such power over 
consolidations. The Supreme Court affirmed, per 
curiam , on the ground that the consolidation section 
of the Act of 1920 ‘‘has not as yet become applicable. 
***” See 278 U. S. at 578. 
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B. The Defendants’ Loan to Hominy is not Rea¬ 
sonably Secured as Required by the Act. 

I 

Section 203 of KIRA provides that “while Reason¬ 
ably securing any loans made by the United States” 
the President may construct public works. I 

The bill alleges that the loan to the Village oj: Hom¬ 
iny is not reasonably secured (R. 8-9). The town’s 
existing indebtedness, plus that now contemplated, will 
be over $350,000. which will be half of the total value 
of taxable property in the village—and this does not 
take into account an indebtedness of $140,000^ owed 
by the School District which must be largely mejt from 
the village’s sources of revenue. Add to this the fact 
that the destruction of the plaintiff will mean a loss 
of over 10 per cent of the town’s taxes, and that for a 
number of years the property values in the town have 
been steadily falling along with steady increases in 
the tax rate and the amount of unpaid taxes. (Rl. 8-9) 
This outlook at once suggests that there is no h|ope of 
repayment. Furthermore the Town of Hominy Rannot 
support a generating and distributing system. j(R. 9) 
There will be none of the economies incident to an in¬ 
tegrated system, such as plaintiff’s, with central gener¬ 
ating points. The full burden of generating costs will 
be thrown on this small communitv of a thousand cus- 

tomers. The svstem can hardlv do more than earn 

» * 

operating costs. (R. 9) 

C. The Defendants’ Project Will Relieve no Un¬ 
employment in Hominy or Vicinity. 

If Congress meant anything, it is difficult t^ con¬ 
ceive that it intended to authorize pr 
sort, entirely local in their incidents, i 
lages, unless there was some unusual 


ojects oy this 
n isolated vil- 


unemployment 


G4 


in the vicinity to be relieved. As heretofore pointed 

out, the bill alleges that there is substantially no un- 

employment in Hominy or its vicinity, that what slight 

cause for relief there is is confined almost altogether 

to the relatively few unemployables. (R. 10) Thus 

workers for this project must be taken off existing 

jobs. Of course the project in operation will create no 

more jobs than it will destroy by driving plaintiff out 

of business 1 and causing it to discharge its employees 

in Hominv. 

* 

D. The Defendants’ Project is Useless, Wasteful, 
and Uneconomic. 

Nor is it easv to conceive that XIRA was intended 
•> 

to sanction small projects in a monopoly field which 
would supersede, duplicate or destroy existing ade¬ 
quate services. The statute is described by its title 
as an act “* * # to provide for * * * useful public 
works.” It was passed in response to the President’s 
request for “useful and necessary public construction” 
while avoiding “wasteful expenditures on unwarranted 
and uneconomic projects.” 1 And its very first section 
emphasizes the purpose of promoting “the fullest pos¬ 
sible utilization of the present productive capacity of 
industries.” 

Plaintiff is already in Hominv, with the lowest rates 
in the state, has ample facilities and provides satisfac¬ 
tory service (R. 5). The defendants propose to fur¬ 
nish a generating and distribution plant, whose costs 
must be an increase over those of the plaintiff’s distri¬ 
buting system and will burden a village so small. (R. 

i This request is quoted in the Report of the House Committee, House 
Report No. 159, 73d Cong., 1st sess., pp. 1-2, which in turn is quoted 
in the report of the Senate Committee, Senate Report No. 114, 73d 
Cong., 1st sess., p. 8. 


9) Every consideration of expediency, of wis£ plan¬ 
ning, of high type dependable service would demand 
that existing facilities which are part of an integrated 
system should not be interfered with by setting up a 
useless, duplicate, small, isolated generating plant and 
distribution system. Congress did not intend! so to 
destroy existing dependable businesses. 


bv the 
* 

uld be 


gue to 


The fact that, from the projects authorized 
Act, it appears there might be some which wo 
competitive with existing facilities does not ar 
the contrary. Many projects might be competitive 
without destroying. But the village of Hominy! is not 
a large town with extensive unexploited and plastic 
demand wherein a competitive venture could prpperly 
enter. It is a country village of stable population and 
needs (see supra p. 3), with only a thousand cus¬ 
tomers, largely residential, which obviously cap. sup¬ 
port only one service (R. 9, 10). | 

Nor is it an answer to say that the question df who 
shall serve it is one for the village to decide, that as 
long as the village agrees to the government plant 
there need be no further inquiry. In the first place the 
PWA induces such application, not only by its joublic 
works drive, but by offering the substantial gift of 
$43,000. In the second place the fact that a majority 
of those in a town wish the duplicate plant dops not 
change the fact that it is duplicating and needless, is 
from a national standpoint pure waste. 1 Just this 
sort of thing Congress must have meant to avoiq. 

The effect of the defendants’ acts is to cause in the 
town of Hominv, and in all similar localities where 
such an effort is made, the very overproductioii and 


1 The village might buy the existing system at a figure considerably 
less than the defendants contemplate spending. (R. 10) 



oversupply for consumers’ demands that caused the 
depression and which Congress was seeking to ameli¬ 
orate. Senator Wagner, the author of the bill, prob¬ 
ably was the one man in Congress thoroughly familiar 
with it. Hence his careful and complete explanation 
of the bill before the Senate Committee is of peculiar 
weight. There he said that one of the cardinal prin¬ 
ciples of the public works proposal was that: 


“Public construction distributes purchasing 
power without at the same time adding to the sup¬ 
ply of competitive goods in search of a customer. 
It is, therefore, ideally suited to serve as a means 
of priming the pump of business.” Senate IIear- 
i x os on S. 1712 and 11. R. 5755, 73d Cong., 1st sess., 
p. 8, May 22, 1933. 


And in his historic speecli before the Senate on June 7, 
1933, which packed both the floor and galleries, he re¬ 
iterated : 


“* * public construction does not flood the mar¬ 

ket with competitive goods in search of buyers.” 
77 Cong. Rkc., part 5, p. 5157. 

It is plain, therefore, that Title II of XIRA was 
never designed by the legislators to authorize the over¬ 
production of electricity by indiscriminate duplicate 
building in the small municipalities of the country. 


E. TIIE 1) E F E X DA X TS 

Sole Object of Which 
Electricity Rates. 


Arf. Waging Warfare, the 
is to Control and Lower 


One of the most questionable aspects of the defen¬ 
dants’ threatened action is that referred to in para¬ 
graph IX (6) of the bill. (R. 11) The reason for car¬ 
rying out this project in Hominy is not that of in- 
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creasing employment—it is not even adapted to that 
end. (R. 10) Its sole purpose, and the sole end i.t will 
serve (R. 11), are to provide Ilominy consumers with 
electricity rates at the level which the Administrator 
deems desirable. Xor is the Hominy project the* only 
instance of this attempt. The Administrator’s policy 
is to get lower electricity rates throughout the country, 
a policy publicly announced (I\. 11), and applied by 
retaining to the Administrator power to fix maximum 
rates to be charged by the plants erected by the gov¬ 
ernment, as in this case (R. 7-8). Thus, by the tjhreat 
of building a competing or superseding plant, i^tility 
rates can be driven to the level the Administrator de¬ 
sires and the functions of state regulatory authorities 
thereby usurped; or if the Administrator feels that a 
government plant under his control can furnish |rates 
still lower he will proceed to consummate his threat, 
and erect a plant to demonstrate his conceptions of the 
benefits of government ownership. The philosophy of 
the municipal or government ‘‘yardstick” is familiar. 
Here it is applied in its most extreme form. 

Thus it becomes apparent why this project is being 
carried out in a center where there is no unemploy¬ 
ment. The plaintiff’s rates—the lowest in the state 
(R. 5)—afford a challenging opportunity to the Ad¬ 
ministrator to show how far he can go with his policy 
of controlling and lowering rates still further. How 
this can be done with the increased costs of a generat¬ 
ing system in a small community, plaintiff is at loss 
to see—nevertheless it is being attempted and plaintiff 
is the victim of the Administrator’s warfare. 

Congress intended to authorize no such offensive on 
the utility front. Such action, with its vast social 
implications, would require some authority mor^ ex- 


i 


plicit than the words of XIRA. This is regulation, not 

spending, and it invades the region reserved to the 

states bv the Tenth Amendment. 

♦ 

The situation is strongly reminiscent of that con¬ 
demned in American Bank <& Trust Co. v. Federal Re¬ 
serve Bank of Atlanta , 25G U. S. 350. Several small 
state banks not in the Federal Reserve Svstem tiled a 
bill alleging it to be the policy of the System to force 
small state banks into the Svstem or at least to co- 
erce compliance with certain of the System’s banking 
practices. It was alleged that it was intended to ef¬ 
fectuate this policy by the Reserve Banks' accumu¬ 
lating checks on the state banks, until they reached a 
large amount, and then presenting them at once for 
cash payment. Thus the small banks would have either 
to bow to the Federal Reserve policy or suffer these 
demands, which would require so much cash on hand 
that the banks could not continue business. The bill 
sought to enjoin the application of this policy. It 
was dismissed below for want of equity. The Supreme 
Court unanimously, through Mr. Justice Holmes, re¬ 
versed, saying at p. 359, 


«. * 


this is not private business. The policy 
of the Federal Reserve Banks is governed by the 
policy of the United States with regard to them 
and to these relatively feeble competitors. We do 
not need aid from the debates upon the statute 
under which the Reserve Banks exist to assume 
that the; United States did not intend bv that stat- 
utc to sanction this sort of warfare upon legiti¬ 
mate creations of the States." 


And this js the cogent reasoning employed by the 
Justice, at pp. 357-358: 

“The question at this stage is not what the 
plaintiffs may be able to prove, or what may be 


GO 


the reasonable interpretation of the defendants’ 
acts, but whether the plaintiffs have shown a 
ground for relief if they can prove what tljev al¬ 
lege. AVe lay on one side as not necessary to our 
decision the question of the defendants’ ppwers, 
and assuming thai they art within them consider 
only whether the use that according to tlje bill 
they intend to make of them will infringe the 
plaintiffs’ rights. The defendants say that the 
holder of a check has a right to present it jo the 
bank upon which it was drawn for payment over 
the counter, and that however many checks he 
may hold he has the same right as to all of them 
and may present them all at once, whatever his 
motive or intent. They ask whether a mortgagee 
would be prevented from foreclosing because he 
acted from disinterested malevolence and not|from 
a desire to get his money. But the word ‘tight’ 
is one of the most deceptive of pitfalls; it is so 
easy to slip from a qualified meaning in the prem¬ 
ise to an unqualified one in the conclusion. Most 
rights are qualified. A man has at least as abso¬ 
lute a right to give his own money as he has to de¬ 
mand money from a party that has made no prom¬ 
ise to him; yet if he gives it to induce another to 
steal or murder the purpose of the act make^ it a 
crime.” (Emphasis ours.) 

So here, even had the defendants the “right” under 
the statute and Constitution to construct a plant in 
Hominy, which plaintiff denies, they have no “right” 
to construct it in furtherance of a policy of deliberate 
warfare. And just as the Supreme Court did not re¬ 
quire an explicit prohibition in the statutes governing 
the Reserve Banks, so here no explicit prohibition is 
nccessarv to indicate that Congress did not intend that 
the Tenth Amendment be violated and the states’ 

creatures destroved. 

•> 

The government, in argument below, made som 
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tempt to justify the policy referred to by saying that 
it was prudent to inquire into the rates of existing 
facilities and so to determine whether existing facili¬ 
ties were adequate and satisfactory; if so it would be 
useless to build other facilities. But plaintiff’s point 
is that such an inquiry is just what Congress did not 
mean to authorize. Rates are regulated by state bod¬ 
ies, as plaintiff’s are here. (R. 5) Their levels in¬ 
volve complex considerations and the application of 
vital social philosophy. To give to the Administrator 
the power of determining these questions in deciding 
whether existing facilities are adequate and satisfac¬ 
tory would be not only to supersede state authority, 
but would mean loosing the Administrator to crusade 
for his personal conceptions with no check or specifi¬ 
cation by Congress of the policy to be pursued. 

Moreover the bill alleges, and the motion to dis¬ 
miss admits, that the Administrator goes far bevond 
tliis inquiry. It alleges that his policy is to control 
and lower rates, that he builds the project here soldi/ 
to attain lower rates and give to Hominy municipal 
ownership in the place of plaintiff's system. (It. 11) 
He is employing the most drastic power of government 
for the single purpose of bending the country to his 
will, with responsibility to no one. He is not even an 
elected official. 

Plainly, he is usurping power, exceeding bounds that 
Congress meant to apply and that the Tenth Amend¬ 
ment imposes. 


F. Thk Defendants’ Project Involves Serious Vio¬ 
lations ok the Law of Oklahoma. 


It is a fundamental principle of municipal law that 
municipalities cannot delegate away their police pow- 
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ers, and that municipal officers cannot shift to others 
the exercise of their functions. This principle is too 
familiar to require elaboration. Cooley, Constitu¬ 
tional Limitations (6th ed.), p. 248; I Dillon, Munici¬ 
pal Corporations (5th ed.), sec. 244; I Mc(j)uillin, 
Municipal Corporations (2d ed.), pp. 982-99] 
also ('lari: v. Mayor, etc., of Washington, 12 
40, 54 (per Marshall, C. J.); Hickman Con 
Xash rillr Br'ulge Co., 66 F. (2d) 174 (C. C. A. 6); 
Tou n of IJardensburg v. Mercer, 189 S. Wj 1117 
(Ky.); Niel v. Gates, 54 S. AY. 460 (Mo.); FriHman 
v. Maines, 8 X. J. Misc. 703; Cincinnati v. Cook , 107 
Oh. St. 223; Walters v. Dock Commission, 126 Ore. 
487; Horne Zoological Arena Co. v. Dallas, 45 IS. \\\ 
(2d) 714 (Tex. Civ. App.); 6 H. C. L. 164; 19 Rj C. L. 
797-798; 43 A. L. R. 819, 834. I 

Oklahoma law authorizes its cities, including' Hom¬ 
iny, to incur indebtedness “for the purpose o:‘ pur¬ 
chasing or constructing public utilities” provided the 
voters approve. Okla. Constitution, Art. 10, sfec. 27. 
And tliev mav engage in the util it v business. Okla. 
Stat. (Harlow, 1931), ch. 33, art. 19, sec. 6350. 

The powers granted to Hominy by Oklahoma law 

are to be “exercised bv the inavor and council.” Okla. 

* ^ 

Stat., ch. 33, art. 19, sec. 6351. In other words the 
mayor and council may construct and then operate an 
elect ricitv svstem. But thev cannot delegate! that 
power to others. 

Furthermore the constitutional provision referred to 
provides that any indebtedness must be approved by 
the voters before hand. This provision is interpreted 
to mean that the municipal officers must inform the 
voters of the exact purposes for which their i]ioney 
is to be spent and the nature of the undertaking. In 
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Coleman v. Frame, 26 Okla. 193, the voters of a mu¬ 
nicipality had ratified issuance of $20,000 in bonds 
for tlie “improvement of the fire department." On 
a suit to enjoin the bond issue the Supreme Court 
granted the relief and held that sec. 27 of Art. 10 of 
the Constitution had not been complied with because 
the words, ‘‘improvement of the fire department" did 
not present the question to the voters with sufficient 

claritv so that “the indebtedness incurred mav not be 

•> 

used for any other purpose”, or so as to “apprise the 
voters of the nature of the public utility the city wishes 
to purchase, construct, or repair.” (pp. 198-199) 

Thus not only are the municipal officers forbidden 
to delegate their power to construct the proposed plant, 
but, before it is constructed and the indebtedness in¬ 
curred, the voters must have been precisely informed 
of the nature of the plant to be constructed. 

Finally Okla. Stat., ch. 33, art. 19, sec. 6411, pro¬ 
vides that “before the city council shall make any con¬ 
tract for building bridges * * * or for anv other work 
or improvement, an estimate of the cost thereof shall 
be made bv the citv engineer * 4 * and no contract shall 
be entered into for any work or improvement for a 
total price exceeding the aggregate amount of such 
estimate." Jt has been held that this statute is man¬ 
datory and is violated if there is any effort to pay in 
excess of the original estimate. Smith v. Tahlequah, 
143 Okla. 103: 07// of ’Muskogee v. Nicholson, 69 Okla. 
273; Bowles v. Neel //. 2S Okla. 556. 

While it does not appear in the record, it may be 
assumed for the moment that the PWA project was 
submitted to the voters and ratified and that the citv 
engineer made his estimate to the Council before the 
agreement was entered into. It is apparent, however, 
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that any such submission or estimate, even if! setting 
out the details of the agreement with PWA, could 
not have complied with the provision of Art. 10,jsection 
*27 of the Constitution, as interpreted in the Coleman 
case, supra . p. 72, or section 6411 of the Statutes. 
For under the agreement everything, in the last an- 
alysis, is left to PWA. The plans, specifications and 
drawings (R. 20, par. 11), the cost of labor and choice 
of materials and contractors (see PWA regulations, 
incorporated by par. 12, R. 20), the determination of 
whether bids are excessive (R. 21, par. 13), all ele¬ 
ments of cost and of type and character of plaht may 
be determined ultimately by the unfettered will of 
PWA. And PWA can, under threat of leaving the 
project a half finished pile of junk, at any tilne de¬ 
mand that the village raise whatever further | funds 
PWA considers necessary, beyond the §150,000, to 
complete the kind of project it wants. (R. 24, par. 25 
(b), and R. 20, par. 11.) Thus not even the maximum 
amount that is to be spent is or can be finally deter¬ 
mined beforehand, to sav nothing of the nature of the 
plant and svstem to be constructed. 

But there are even more serious violations of the 
law of municipalities, and they appear in nearly every 
item of the arrangement with PWA. 

Thus the power to regulate wages and hours, re¬ 
tained by PWA by virtue of sec. 206 of XIRA and ex¬ 
ercised in the regulations promulgated under parj 12 of 
the agreement (R. 20), is a matter which is peculiarly 
reposed in tho discretion of the municipality with re¬ 
spect to its own building operations and cannjot be 
delegated. Tt has been held, for example, that a city 
may not even prescribe that wages shall be thos<j? pre¬ 
vailing for “the members of any regular and ifecog- 



nized organization of the skilled laborers for each 
particular class of labor/’ since this means that, in 
effect, an outside organization is to exercise the power 
to fix wages. “It amounts to nothing less than a sur¬ 
render bv the members of the common council of their 
% 

independent, individual judgments in the determina¬ 
tion of a matter of legislative concern ’ * ira/7- 

uer v. Milwaukee, 177 Wis. 410; Cf. Lewis v. Board of 
Ed. of Detroit . 139 Mich. 306; Frame v. Felix, 167 Pa. 
47. 

But it isineedless to catalog all the specific provi¬ 
sions of this arrangement; to do so, and to discuss 
their illegalitv, would reuuire a treatise on the whole 
body of law! forbidding municipalities to delegate their 
discretionarv functions, for this arrangement with 
PWA, from its surrender to the Administrator of the 
power to fix rates to be charged for electricity service 
(R. 7-8) to its relinquishment to him of the power 
over naming the project (R. 23, par. 23), runs the 
gamut of unlawful delegations of municipal power. 

This was held on Aug. 15, 1935, by the Circuit Court 
of Appeals for the Eighth Circuit in Arkausas-Mis- 
souri Power Co. v. Citff of Kenuctt, with respect to a 
similar PWA agreement with a Missouri citv. Mis- 
souri law ;dso gave its municipalities the power to 
“erect, purchase, acquire, maintain and operate * * * 
electric light plants.” The court, after reviewing Mis¬ 
souri cases dealing generally with the power to dele¬ 
gate municipal functions, which are in no way peculiar, 
concluded that municipalities cannot “delegate any 
authority or duty requiring an exercise of discretion 
It then said of the PWA agreement: 

“The building of an electric light plant obvi¬ 
ously requires the exercise of judgment and dis- 


ro 

cretion. Into the actual construction of such a 
plant, two things enter,—labor and material. The 
selection of the labor and material to be iused in 
erecting the plant requires the use of judgment. 
The duty to exercise that judgment is imposed up¬ 
on the council of the city. AVe think that it may 

not contract that dutv a wav or share it with 

* 

others. That does not mean that it may not have 
plans and specifications prepared by architects and 
engineers, or that, when such plans have been 
finally approved by it, it may not let a general con¬ 
tract for the doing of the work and the furbishing 
of materials. It does mean that in selling its bonds 
or otherwise financing the project, it may not dele¬ 
gate to the person who furnishes the money any 
substantial discretion with respect to the selection 
of labor or material to be furnished, or sliajre with 
that person the authority to direct and control the 
construction. Were it not for the fact tjiat the 
United States is financing the project, wejdo not 
believe it would even be suggested that j a city 
could enter into anv such arrangement with a 
lender of money, a buyer of bonds, or even a giver 
of gifts. The Government, in lending its money 
and making its grant to the City of Kennett, is not 
acting in the capacity of a sovereign. Tlje City 
derives none of its powers from the United [States. 
It is a creature of the State of Missouri ajnd has 
only such powers as the State has given it. The 
relation of the United States to the City is no dif¬ 
ferent than would be the relation to it of ai}y indi¬ 
vidual, corporation, foreign state, or foreign sov- 
ercigntv which had made a similar arrangement 
for financing the City with respect to the con¬ 
struction of public works. If the City cou]d law¬ 
fully enter into this agreement with the United 
States, we think it could lawfully have entered into 
a similar agreement with any entity having power 
to contract. 

********j • 
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“While the Government, under this loan agree¬ 
ment, does not relieve the City of all responsibil- 
itv in connection with the construction of the mu- 
nicipal plant, it certainly leaves to the City Coun¬ 
cil little uncontrolled discretion with respect 
thereto. It is apparent that, while the Govern¬ 
ment was willing to finance the Citv, it insisted 
upon retaining sufficient control over plans, con¬ 
struction contracts, labor and materials, to insure 
that the money furnished would be spent in the 
way the Government thought it should be spent 
whether that was in accord with the ideas of the 
Citv Council or not.” 

And it concluded: 

“We are satisfied that the City of Kennett, un¬ 
der the laws of Missouri, had no power to enter 
into this loan agreement.” 

The separability provision of the agreement, similar 
to that in the Hominy agreement (R. *J4-*25), was dis¬ 
missed from consideration since the unlawful delega¬ 
tion attempted “vitiates the entire agreement.” 1 

The federal court for the Kastern District of Illinois, 
in Illinois Power and Liyhf Corp. v. City of Centralia , 
on Aug. 1, 1935, reached the same conclusion with re¬ 
spect to another similar PWA agreement, under the 
law of Illinois, emphasizing that the doctrine forbid¬ 
ding such delegations of municipal power was of uni¬ 
versal application, and in the law of Illinois was so far 
fundamental that it could not be altered even by the 
state legislature, which had attempted to authorize 111 i- 


1 In Iowa Southern Utilities Co. v. Town of Lamoni. the federal court 
for the Southern District of Iowa decided, on Aug. f\ 1D35, that a simi¬ 
lar PWA agreement was not void. This decision seems clearly incon¬ 
sistent with the later decision of the Circuit Court of Appeals in the 
Kennett case, in the same Circuit, and so is not persuasive. 
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nois municipalities to enter into agreement^ with 
PWA upon such terms as PWA prescribed. | 

It is hardly to be supposed that Congress intended 
to authorize projects that play havoc with local lpunici- 
pal law in this manner. Clear authority would be nec¬ 
essary for such derogation of state sovereignty. The 
NIKA, by sec. 203 (d), provides only that the jPresi- 
dent may extend the benefits of the act “notwithstand¬ 
ing any constitutional or legal restrictions or limita¬ 
tion on the right or power of such * * * municipal¬ 
ity to borrow money or incur indebtedness. ”j The 
violations of law here are not such as the NIKA re¬ 
ferred to. 

In any event the Tenth Amendment would prohibit 
the effort of the defendants; the purpose of that his¬ 
toric restriction was to preserve the local authority of 
the states against wanton invasion bv federal agents. 

V_7 » V J 


IV. The Plaintiff May Question the Legality of thje De¬ 
fendants’ Threatened Acts. 


i 

A. Tile Plaintiff’s Business Would Be Injured 
and Finally Destroyed by the Threatened Acts, and 
This Entitles it to Question Their Legality. 

l.THE PLAINTIFF IS THREATENED WITH INJURY. ! 

j 

It is obvious that the plaintiff’s business in lloijniny 
is doomed if the arrangement between the town and 
these defendants is consummated. The loan and gjrant 
agreement provides that the town shall eliminate plain¬ 
tiff. Supra, p. 6. And the least that can happen is 
that the plaintiff will be subjected to the competition 
of the public enterprise under circumstances that will 




mean plaintiff must meet the rates fixed by the Ad¬ 
ministrator, .supra, pp. 5, 67 ct scq. f in a market unable 
to bear two ventures, supra, p. 65, with the superior 
competitive power of a public* system due to its ability 
to resort to tax funds, etc. 

There are undoubtedly some disagreeable happen¬ 
ings which the courts will not recognize as injury, no 
matter how much fault may be attributable to the per¬ 
son causing them. Thus many courts refuse to re- 
gard purely mental shock or suffering as legal injury. 
So, too, the loss which a federal taxpayer suffers 
through diversion of federal tax funds is too insub¬ 
stantial, unless there be some more special injury, to 
be cognizable in court. Frothingham v. Mellon, 262 
IT. S. 447. i With a forthright realism, the courts rec¬ 
ognize that in a practical world only the practically 
important consequences of behavior are to be consid¬ 
ered. 

That same realism has led the courts to hold, unani¬ 
mously, that the loss of one's business, the loss of 
patronage, is as severe as anything can be in a system 
of business enterprise, and is cognizable in court. In 
Walla Walla City v. Walla Walla Water Co., 172 U. S. 
1, where a private water company sought to enjoin a 
city from erecting a competing water works system in 
violation of its agreement with the company not to do 
so, the city argued that the company could show no in¬ 
jury and therefore could not question whether the city 
was privileged to proceed with its system. But the 
Court replied, at p. 11: 

“ * * * if the city were allowed to erect and 

maintain competing water works, the value of 
those of the plaintiff company would be materially 
impaired, if not practically destroyed. The city 
might fix such prices as it chose for its water, and 
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might even furnish it free of charge to its citi¬ 
zens, and raise the funds for maintaining the 
works by a general tax. It would be under! no ob¬ 
ligation to conduct them for a profit, and the citi¬ 
zens would naturally take their water where tliev 
could procure it cheapest.^ The plaintiff, upon the 
other hand, must carry on its business at a profit, 
or the investment becomes a total loss.’’ 

There can then be no doubt that when one suffers com¬ 
petition and loss of trade he is being injured. The 
only question is, is the person causing that loss of 
trade privileged to do so? 

So here the plaintiff today is in Hominy with a 
business and faces a situation where tomorrow jt may 
even be out of Hominy entirely, without a business 
and with its property reduced to waste. There is no 
question that it faces injury. The question is, rather, 
will the threatened acts of the defendants so contrib¬ 
ute to that injury as to make them answerable, and, 
if so, may the plaintiff question their constitutional 
and statutory authority? 


2. THE DEFENDANTS ARE ANSWERABLE. 

I 

The defendants’ counsel have contended heretofore 
that the injury to plaintiff will not be caused by any 
acts of the defendants but rather will result froin the 
competition of the Hominy plant or, if the plaintiff is 
ousted from the town, by the lawful expiration of the 
plaintiff’s privilege of doing business in the tojvn. 

• i 

i 

a. Injury resulting from com petition of the town 
])lant is attributable to the defendants . 

The public works campaign has been executed for 
the purpose of stimulating building that woulfl not 
otherwise occur, and has been carried on with patriotic 
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motives and appeal, to attain high purposes transcend¬ 
ing the needs of localities. In it the PAY A has not as¬ 
sumed the position of a mere banker or bond broker. 
On the contrary it has taken the dominant place in 
seeking to induce the undertaking of projects. It has 
stepped into the apparent breach that developed in 
tile automatic processes of private enterprise and has 
sought by conscious and deliberate effort to bring about 
certain results. 

If the projects that constitute the very sinews of 
this great effort result in injury to others, and if that 
effort has exceeded the limitations of statute and con¬ 
stitution, PAY A can not plead that its connection with 
that injuryiis so incidental and remote that a court of 
equity can not see it. 

It has made large outright gifts of funds to induce 
that its will be done. It has retained control over the 
minutiae of construction to assure compliance. Even 
the name of the project must conform to the Adminis¬ 
trator's written direction. (R. 23, par. 23.) A read¬ 
ing of the agreement in this case, together with the 
regulations enforced under paragraph 12 of the agree¬ 
ment, readily demonstrates that the village of Hominy 
has been virtuallv reduced to the status of an agent 
to carrv out the desires of PAY A. Every item of the 
materials that go into the plant can be controlled by 
PAA'A. Xot a contractor can bid who is not in PAYA’s 
favor. If bids are excessive they cannot be rejected in 
favor of a force account unless PAYA consents. (R. 
21, par. 21) Xot a man can work save at the wage 
and for the hour standards prescribed by PAAX4. The 
labor disputes will be settled by PAA’A. The terms of 
the agreement must be complied with, the plant must 
be erected, within the time considered by PAYA to be 
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reasonable. (R. 23, par. 24, R. 20, par. 11) The vil¬ 
lage must procure additional funds if PWA thinks 
$150,000 will not suffice (R. 24, par. 25 [b] ) to build 
a plant which comports with the plans and specifica¬ 
tions that PWA regards as satisfactory to it. (R. 20, 
par. 11) 

And when the plant is put in operation the rates it 
charges will be controlled by PWA. (R. 7-8) ] 

Thus the competition which will injure the plaintiff 
will come from a plant, the construction of which was 
induced by PWA in the course of a great drive Stimu¬ 
lated by outright gifts to get such plants, from a:a elec¬ 
tricity system which was built under the piercing scru¬ 
tiny and absolute domination of PWA to comply with 
PWA’s ideas of efficiency and competitive powejr, and 
from rates fixed by PWA. Furthermore tliosej rates 
will be fixed pursuant to a deliberately conceived, pub¬ 
licly announced policy adopted by PWA to cpntrol 
and lower the electricity rates of the country. (J£. 11) 
See supra, p. 67, ct seq. The plant is installed by 
PWA for the sole purpose of lowering rates in Hominy 
and giving to Hominy what PWA conceives to be the 
benefits of municipal ownership (R. 11), and to serve 
as a “sample” to other municipalities. 

It is, in sum, as though PWA had set up a separate 
corporation to operate the plant to carry out it^ will. 
From first to last the village is merely the device PWA 
uses to attain its ends. 

Again, it is to be emphasized that competition in the 
electric light business in the town of Hominy is not 
like competition between grocers, or boot blacks, or 
tailors. One of the essential and distinguishing fea¬ 
tures of a service such as this is that it is a natural 
monopoly, in the sense that duplicate facilities ai^e un- 
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economic and disastrous to the public because of the 
relatively Constant demand and the relatively high 
costs, with the resulting inevitable injury to each fa¬ 
cility through the division of patronage that is prac¬ 
tical! v indivisible. Of course, this is the more true 
in a small community. There is, then, nothing prob¬ 
lematical about the injury to the plaintiff that will 
follow the introduction of the municipal system. In¬ 
jury, real and substantial, is the certain consequence, 
necessarily contemplated and designed by PWA. 

It is not surprising, therefore, that where in other 
jurisdiction^ suits have been instituted against the 
towns by companies in plaintiff’s predicament, and 
where the officers of the federal government have re¬ 
fused to consent to be made parties, courts have de¬ 
cided that the companies’ quarrel was with PWA in 
Washington and have dismissed the bills for want of 
the party in interest. Texas Utilities Co. v. City of 
Plain view , Federal Court for the Northern District of 
Texas, decided June, 193.1, not yet reported; Kansas 
Utilities Co. v. City of Burlington , Kansas Supreme 
Court decided May, 1935: see Ioica Southern Utilities 
Co. v. Town of Lamoni , Federal Court for the South¬ 
ern District of Iowa, decided Aug. (i, 1935, not yet re¬ 
ported. 

In truth plaintiff's quarrel is with these defendants. 
The public works campaign is the defendants’ cam¬ 
paign, not Hominy’s. The policy effectuated is the 
defendants’ policy, not Hominy’s. The excesses of 
constitutional and statutorv authoritv, if such there 
be, are the defendants’ not Hominy’s. The appro¬ 
priate relief is against the defendants, not Hominy. 

The defendants here are far more directly respon¬ 
sible to this plaintiff than were the public officers to 
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the plaintiff in Frost v. Corporation Comm . of' Okla¬ 
homa, 278 U. S. 515. There the plaintiff was engaged 
in the ginning business which had been made a public 
utility by an Oklahoma statute. After the plainti ff had 
received its permit on a showing of convenience and 
necessity, to engage in the business, the state lata was 
amended to permit certain types of enterprise, styled 
cooperatives, to engage in the business without a show¬ 
ing of convenience and necessity such as was required 
from persons like the plaintiff. A cooperative applied 
to the Corporation Commission for a permit without 
making the showing, and proposed to engage in the 
ginning business in competition with the plaintiff. 
Upon this application the members of the Commission 
proposed to grant the permit. The plaintiff sued to en¬ 
join the cooperative from competing and to enjoin the 
members of the Commission from pranting the permit. 
Plaintiff contended that thus to allow competition by 
persons who were not required to show convenience 
and necessity was a violation of the equal protection of 
the laws guaranty of the Fourteenth Amendment since 
there was no justifying difference between the so- 
called cooperatives and persons like the plaintiff] 

The threatened injury alleged by the plaintiff would 
of course have been the results of the threatened com¬ 
petition in tlie ginning business. This competition 
would not be privileged, he alleged, because the permit 
to compete, under which the cooperative would operate, 
would be void. But he sued not only the cooperative. 
lie. sued likewise the members of the Commission. And 
the Supreme Court, in deciding for the plaintiff, held 
that there was sufficient basis for the maintenance of 
his suit “against not onhj the Durant Company (the 
cooperative), but the members of the commission, who 
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threaten to issue a permit for the establishment of a 
new gin by that company * * V’ (p. 521) In other 
words, the persons who, if they acted without author¬ 
ity, were answerable to the plaintiff were not only the 
competitor but also the persons furnishing the per¬ 
mit whereby the competitor would be able to operate 
without molestation from the state police authorities. 
Vet obviously the mere issuance of a permit was no 
injury; the competition would be the injury. The 
members of the Commission were responsible because 
they were facilitating the occurrence of that injury. 

So here the defendants are responsible if they act 
without authority. For tliev facilitate the damage in 
much more direct fashion than bv merely assuring that 
there will be no molestation by the police. They pro¬ 
vide the money, bv loan and oift, which bv the very 
assumptions underlying the public works campaign is 
not otherwise available; they provide for and in effect 
build the competitive instrument according to their 
own ideas of competitive strength and dependability; 
they launch the enterprise for their own ends; they 
effectuate through its operation the consummation of 
their own policy of rate reduction and municipal own¬ 
ership; they control its operation through the control 
of rates. 

In the most exhaustive of the opinions deciding 
that there is no remedy against PWA, it was asked 
rhetorically whether Mr. John D. Rockefeller would be 
responsible to one like the plaintiff were he to finance 
the competitive venture. Missouri Utilities Co. v. City 
of California, 8 F. Supp. 454, 465-466 (W. D. Mo.). 
Aside from the obvious differences between the hypo¬ 
thetical beneficence of Mr. Rockefeller and the action 
of PAYA, there would be no doubt that Mr. Rockefeller 
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would be subject to injunction by one in plaintiff’s 
position if lie violated a statute saying that Mr. Rocke¬ 
feller shall not finance such plants. It is with just 
such a violation of constitutional and statutory jimita- 
tions that these defendants stand accused. To repeat 
what was said above, p. 79, the real question is not 
one of injury but of privilege, of authority. 

[ 

i 

b. Injun/ resulting from termination of the plaintiff's 
privilege to continue to do business in Hom\iny is 

attributable to the defendants. ! 

I 

The defendants have also made some point of the 
fact that the most likely of the eventualities facing the 
plaintiff is not that it will be the subject of competi¬ 
tion but that its privilege to continue business in Hom- 
inv will be revoked bv Hominv. It is said that, the 

* * * t # t i 

original twenty year grant to the plaintiff expired in 
March of 1934, that the plaintiff’s privilege is there¬ 
fore now revocable bv Hominv at the will of the town, 
and if it is revoked the cause is not attributable to the 
defendants but merely to the lawful expiration of the 
plaintiff's privilege. 


This process of reasoning of course ignores p 
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pies, stemming from Lumley v. Guy and beyond, 
have become fixed and repeatedly recognized all 
courts. 

The plaintiff has been in Hominy since 1914, g: 
satisfactory service at the lowest rates in the ^tate. 
The period of the original grant expired but the plain¬ 
tiff was not ousted. On the contrary the town, by 
threat of martial law, made sure that the plaintiff 
would stay, and later put plaintiff under an anjnual 
licensing regime to assure that it would continue tb re¬ 
ceive plaintiff’s service. Supra p. 3. The same duties 


of public service, under the original grant, continued 
after March 1934, as before. Supra pp. 3-4. The 
same regulation of rates and obligation to serve sub¬ 
sist now asithev did before. The town has continued 

* 

to take electricitv, including the free service under the 
original ordinance, supra p. 2 . and has continued to 
use it as the instrument whereby its inhabitants re¬ 
ceive a necessity of life. This relationship is a sub¬ 
stantial, valuable one. i 

Thus the courts have said that: 


“* * * where the franchise of a public service 

corporation expires, the relation thereafter be¬ 
tween the parties is not otherwise than that of a 
corporation engaged in a quasi public business for 
which a franchise is necessary to confer the abso¬ 
lute right. So lont 7 as it continues in such busi- 
ness , it is sub ject to reputation bp the state , or the 
municipality, a subordinate agency of the state.’' 
See LaipJfton v. ('Up of Carthage,, 173 Fed. 145, 
149 (C. C. D. Mo.) (Emphasis ours.) 


On the other hand the regulation must be reasonable; 
rates must iyield a reasonable return. The Supreme 
Court has twice rejected arguments of dissenting Jus¬ 
tices that upon the expiration of the period for which 
a franchise was originally granted the municipality 
may attach whatever conditions it desires to continued 
operation, even to the extent of imposing confiscatory 
rates. Instead, it is held that if the municipality does 
not exercise the privilege of ousting the company, but 
continues to avail itself of the company’s service, the 
Fourteenth Amendment prescribes that the terms be 

reasonable, land confiscatorv rates mav not be enforced. 

• • 

Denver v. Denver Union Wafer Co. y 246 U. S. 178; De¬ 
ft oit United Rail wap v. Detroit , 24S F. S. 429. The 


87 


principle is now accepted as a matter of course. See 
City of Toledo v. Toledo Rys. <£ Light Co., 2^39 Fed. 
450, 453 (C. C. A. 6). In the Denver case it wias held 
that a water company, subjected by the municipality 
to annual rate regulation after the expirationj of the 
original grant, could demand a return upon thie going 
value of its plant instead of “junk value”. Tjlie con¬ 
tinued acceptance by the municipality of the company’s 
service, together with the annual regulation, was 
deemed “the grant of a new franchise of indefinite 
duration, terminable either by the city or by t^ie com- 
panv at such time and under such circumstancesias mav 
be consistent with the duty that both owe to thejinhabi- 
tants of Denver”. 246 U. S. at 190. ! 

Here the plaintiff continues under the rate regula¬ 
tion of Oklahoma, and the town of Hominy continues 
to avail itself of its service. This status is one which, 
under the Denver case, is not even terminable at will 
but involves the duty on the part of the company to 
continue to serve reasonably as long as there is public 
need, and its right to continue for that time. 

In any event it is clear that the plaintiff is !not an 
outlaw and that its relationship with Hominy isj a sub¬ 
stantial and valuable one, with the correlative rights 
and dut ies of public service. See Cedar Rapids Water 
Co. v. Cedar Rapids, 118 la. 234, 259. The privilege 
of public service is often terminable at will, see The 
East Ohio Gas Co. v. Akron, 81 Oh. St. 33; Newdpmers- 
toicn v. Consolidated Gas Co., 100 Oh. St. 494; opinion 
of Clarke, J., Northern Ohio T. & L. Co. v. Ohio, 245 
U. S. 574, 592-594; cf. Natural Gas & F. Corp. v. Norph- 
let Gas (0 W. Co., 173 Ark. 174; indeed most public 
privileges are subject to the state’s absolute power of 
repeal, a familiar provision in state laws, cf. Frost v. 
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Corporation Comm., 278 U. S. 515, 534, 551. But the 
mere fact that it is not granted for any specific term 
does not mean that it is not a going relationship of 
peculiar concern to the public and of peculiar value to 
both the grantor and the grantee of the privilege. Its 
public character sets it apart as entitled to the special 
protection of the courts. Frost v. Corporation Comm., 
278 U. S. 515, 520-521. 1 

Therefore, even if it is assumed for the sake of ar¬ 
gument that the plaintiff’s privilege to continue in the 
public service in Hominy is not measured by a term 
but may be terminated at the will of the municipality, 
the relationship existing is a substantal one. Since 
this is an uncertain world, that relationship may stop 
at any time; but the probability is that it will continue 
for some time to come as a valuable, going relation¬ 
ship with substantial incidents. The plaintiff has 
ample facilities, is ready and willing to serve. The 
town and its inhabitants are not onlv readv and willing 
to receive but have taken the initiative in assuring 
that plaintiff will continue to serve. 

Into this situation step these defendants. They say, 
in effect, that they will furnish the town with a plant 
to supersede the plaintiff’s plant—and they provide in 
express terms in their agreement that the town is to 
break off its relationship with the plaintiff and “elim¬ 
inate'’ the plaintiff's business. Supra, p. 6. If these 
defendants are not authorized to do what they propose, 

1 It is notable that in the Frost case, see statement of facts supra . 
pp. 83-84, it \vasf argued to the court by counsel, see Brief of State of 
Oklahoma in the Supreme Court, pp. 24-43, that the plaintiff's privilege 
was revocable at will, and the dissenting Justices emphasized that the 
franchise character of the privilege might at any moment have been re¬ 
voked. 278 V. S. at 534, 551. This did not impress the Court. It de¬ 
cided that since the privilege was granted in consideration of a public 
service it should be protected from unauthorized injury. 
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and violate the duties imposed by constitution pnd stat¬ 
ute as plaintiff contends, then that they are answerable 
to the suit of the plaintiff seems beyond doubt. For, 
even if the town of Hominy is privileged to bt*eak off 
its relationship with the plaintiff, that does noi in any 
way detract from the fact that the defendants Occasion 
that rupture and if they act unlawfully 9 are answerable 
in equity for it. The corner drug store has jio con¬ 
tract with its customers that they shall continue to 
patronize it; they are free to go elsewhere (at any 
moment. But the prospect of patronage is a property 
interest of value, and will be protected from unlawful 
incursion bv others. 

The principle applicable is found in the twilight 

zone between tort and contract and is most freduentlv 

• » 

elaborated in cases dealing with so-called trade torts 
and with labor disputes, although it is by no means 
confined to such cases. 

Perhaps the most familiar of all the cases is flitch- 
7tian Coat & Coke Co. v. Mitchell, 245 l T . S. 229. The 
plaintiff operated a mine, excluding union members 
from its employ. The defendants were representatives 
of a union and were seeking to induce plaintiff’s em¬ 
ployees to go on strike. The plaintiff sued to (injoin 
the defendants, and won. On appeal the Supreme 
Court affirmed. 

The holding involved two propositions: (1) One 
who induces men to leave their employment, even 
though they are privileged to leave at any moment, 
injures the employer, and is liable to injunction ujnless 
his action is justified. (245 U. S. at 251-252) (2) | The 
defendants’ action was not justified because (a) it was 
undertaken for the unlawful purpose of securing a 
closed, union shop in plaintiff’s mine and (b) it!was 
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carried out by unlawful means, i. e ., misrepresentation, 
threats, and violation of the understanding between the 
men and the employer that they would not join the 
union. (245 U. S. at 259.) 

The second proposition goes to the issue of privi¬ 
lege, of illegality. The first goes to the issue of injury, 
of the right to raise the question of illegality against 
the defendants. It is the first proposition which is 
applicable here. 

It was argued to the court there, just as the defen¬ 
dants argue here, that the union representatives threat¬ 
ened no injury to the mine operator, that the injury 
would result from the employees leaving tlieir employ¬ 
ment, which they were privileged at any moment to do. 
But to this the Court responded, at pp. 251-252, 


“Plaintiff, having in the exercise of its un¬ 
doubted rights established a working agreement 
between it and its employees, with the free assent 
of the latter, is entitled to be protected in the en¬ 
joyment of the resulting status, as in any other 
legal right. That the employment was ‘at will/ 
and terminable by either party at any time, is of 
no consequence. In T max v. Batch % 229 l\ S. 33, 
38, * i * * this court ruled upon the precise 


question as follows: ‘It is said that tin* bill does 
not show an employment for a term, and that un¬ 
der an employment at will the complainant could 
be discharged at anv time for anv reason or for 
no reason, the motive of the employer being imma¬ 
terial. The conclusion, however, that is sought to 
be drawn, is too broad. The fact that the employ¬ 
ment is at the will of tin* parties, respectively, does 
not make it one at the will of others. The em¬ 
ployee has manifest interest in the freedom of the 
employer to exercise his judgment without illegal 
interference or compulsion, and, by the weight of 
authority, the unjustified interference of third per- 




sons is actionable although the cmplovmeiit is at 
will. 

‘‘In short, plaintiff was and is entitledjto the 
good will of its employees, precisely as a merchant 
is entitled to the good will of his customers al¬ 
though they arc under no obligation to continue to 
deal with him. The value of the relation lies in 
the reasonable probability that, by properly treat¬ 
ing its employees, and paying them fair jsvages, 
and avoiding reasonable grounds of complaint, it 
will be able to retain them in its employ, am) to fill 

vacancies occurring from time to time bv the em 

* * 

ployment of other men on the same terms] The 
pecuniar// value of such reasonable probabilities 
is incalculably great. and is recognized by the law 
in a variety of relations. See Brennan v. United 
Hatters (cited with approval in Truax v. Raich. 
supra), 73 X. J. L. 729, 749; Brown v. Iloniss , 74 
X. J. L. 501, 514, et seq., Jersey City Printing Co. 
v. Cassidy , 03 X. J. Eq. 759, 707, Waller v. Cronin, 
107 Mass. 555, 505, 560; Moran v. Dunphy, 177 
Mass. 485, and cases there cited: L. D. W ill cut t & 
Sons Co. v. Driscoll , 200 Mass. 110, 117, et se'q. 

“The right of action for persuading an employee 
to leave his employer is universally recognised,— 
nowhere more clearly than in West Virginia,!—and 


if rests upon fundamental principles of genet 


al ap¬ 


plication. not upon the English statute of laborers 


Thacker Coal d Coke Co. v. Burke . 59 W. V? 


255; Walker v. Cronin. 107 Mass. 555, 507: Angle 


v. Chicago. St. P. M. d 0. B. Co.. 151 IT. S. 
Noice v. Brown. 39 X. J. L. 509, 572.” (Em 
ours) 


. 253, 


*1 


h 13 ; 

basis 


i 

So here, this plaintiff has a right that its substantial 
relationship with the town of Hominy, and the patron¬ 
age of the town and its inhabitants, shall be continued 
without interference: and if the defendants appear 
with other facilities knowing that their action must re- 
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suit in the termination of plaintiff’s relationship, and 
in fact procure of the toicn an undertaking that the re¬ 
lationship with plaintiff icill he terminated, then the 
plaintiff is injured by the defendants and the defen¬ 
dants are liable to injunction unless they can show that 
their action is authorized by law. The plaintiff is en¬ 
gaged in the electricity business; the town of Hominy 
and its inhabitants have become the plaintiff’s patrons, 
liaye entered into a substantial relationship with plain¬ 
tiff, permitting plaintiff to seiwe them; this patronage, 
even though it may he terminable at will, is a valuable 
interest, as! valuable as any in a practical world. The 
necessary and expressly intended consequence of de¬ 
fendants’ at'ts is that this patronage shall cease. This 
is an injury, attributable to the defendants, as sore as 
any in the business world. The defendants must jus¬ 
tify their action. See Carpenter, Interference with 
Contract Relations , 41 Harv. Law Rev. 728, 742-745. 


The principle applied in the Hit eh man case is of 
course applicable in the field of public law. 

When the state of Arizona sought to compel em¬ 
ployers to hire no more than a certain percentage of 
aliens, an alien employee sued to enjoin the state offi¬ 
cers from attempting to force his employer to dis¬ 
charge him. It was argued that he had no cause of 
action, that he would suffer no injury by the state be¬ 
cause his employer was privileged to discharge him at 
will. The court replied through the present Chief 
Justice, in the words quoted in the Hitch man opinion, 
supra, p. 91, that the privilege of continuing a re¬ 
lationship, though terminable at will, was valuable and 
those who would seek to have the other party end it 
must show that their effort accords with law. Truax 


v. Raich , 239 U. S. 33, 3S. 



And in Pierce v. Society of Sisters, 268 U. IjS. 510, 
where the owner of a private school sought to jenjoin 
state officers from enforcing a statute requiring par¬ 
ents to send their children to public school, and the 
state argued that it was not injuring the plaintiff since 
the parents need not patronize the plaintiff at $i\, the 
Court again replied, at pp. 535-536, 

“Generally it is entirely true, as urged by] coun¬ 
sel, that no person in any business has such an in¬ 
terest in possible customers as to enable him to re¬ 
strain exercise of proper power of the State} upon 
the ground that he will be deprived of patronage. 
But the injunctions here sought are not against 
the exercise of any proper power. Plaintiffs asked 
protection against arbitrary, unreasonable and un¬ 
lawful interference with their patrons and the con¬ 
sequent destruction of their business and property. 
Their interest is clear and immediate, witlijn the 
rule approved in Truax v. Raich , Truax v. Corri¬ 
gan and Terrace v. Thompson, supra, and many 
other cases where injunctions have issued to pro¬ 
tect business enterprises against interference with 
the freedom of patrons or customers. Ilitchman 
Coal <& Coke Co. v. Mitchell 245 U. S. 229: Duplex 
Printing Press Co. v. Peering, 254 I T . S. 443; 
American Steel Foundries v. Tri-City \ Cen¬ 
tral Trades Council 257 U. S. 184; Nebraska Dis¬ 
trict v. McK el vie, 262 U. S. 404; Truax v. Corri¬ 
gan, supra , and cases there cited.” 

So here the plaintiff charges that the defendants 
act in violation of the most fundamental principles of 
the Constitution and exceed their statutory authority 
in serious respects. Just as paramount law foiibade 
the state from interfering with the relations betjween 
the private school and its patrons, and the alieij em¬ 
ployee and his employer, so here it is contended the 
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law forbids the defendants to come into Hominv and 
effect the termination of plaintiff’s relationship with 
the town. 

It is of no consequence that the defendants do not 
compel Hominy to enter into the agreement with it. 
In the Hitch'man case no one was compelling the em¬ 
ployees to leave their employment. Whether or not 
there is compulsion, efforts to procure a strike or to 
induce employees or patrons to break off their rela¬ 
tionship are of course actionable whenever they are 
carried out for purposes or by means which the law 
does not recognize as lawful or justified. See Jaffin, 
Theorems in Anglo-American Labor Laic, 31 Columbia 


Law Rev. 1104. Plaintiff contends that the action of 
the defendants here is not lawful. 

So, again, we are brought to the question of privi¬ 
lege. 


3. If the puuntiff is injured in its business, and 

IF THE DEFENDANTS ARE ANSWERABLE, THEN THE PLAINTIFF 
MAY RAISE THE QUESTIONS OF LEGALITY IT RAISES HERE. 

If the foregoing be sound then it seems self-evident 
that the plaintiff may question the constitutional and 
statutorv authoritv of the defendants. The case of 
llailroad Co. v. Ellerman, 105 U. S. 1GG, primarily re¬ 
lied on by the defendants heretofore, has no applica¬ 
tion. There the plaintiff complained that the defen¬ 
dant company's acts of competition violated its corpo¬ 
rate charter. The Court held that the plaintiff could 
not raise the question. This is settled law. A charter 
is a private contract between the state, the corporation 
and tlie stockholders, which determines the relation¬ 
ship only between them or between them and persons in 



privity with them, such as creditors. Breach of contract 
can be questioned only by a party to it or by ope for 
whose benefit it was made. The plaintiff in t\ie\Eller- 
man case was not such a party. 

But the defendants here are not private persons, 
charged with breach of a private contract. Defendants 
are public officers, charged with violations of th<f Con¬ 
stitution itself and of a public statute, designed for 
the protection of all. The purpose of such limitations 
upon the power of governmental officers is that the pub¬ 
lic may be protected from official action that exceeds 
bounds imposed by the people’s will; and any wlio are 
injured may seek that protection from the courts. 

To give to the Ellerman case the effect suggested, as 
the defendants heretofore have urged, would require 
an entirely new conception of the right of the citizen 
to question the authority of public officers. 

The courts have gone far in permitting persons en¬ 
gaged in a public service to question the authority of 
public agencies who propose to enter the samej field 
and compete. Thus in Colorado Central Power Co. v. 
Municipal Power Development Co., 1 F. Supp. 961 (D. 
Colo.), the defendants city and construction company 
were enjoined from carrying out the construction of a 
municipal light plant, which was to compete with plain¬ 
tiff’s plant, since the city had not complied withjstat¬ 
utes requiring that such construction contracts l)e let 
to the lowest bidder. So, too, whether municipalj debt 
limits are being exceeded by a city in incurring in¬ 
debtedness to build a competing plant, City of Camp¬ 
bell v. Arkansas-Missouri Power Co., 55 F. (2d) 560 
(C. C. A. 8); cf. Oklahoma Utilities Co. v. City of 
Hominy, 2 F. Supp. 849 (X. I). Okla.), whether pros¬ 
pective revenues from the municipal competitor ajre to 
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be pledged in excess of the amount permitted by law, 
Iowa Southern Utilities Co. v. Cass ill, 69 F. (2d) 703 
(C. C. A. 8), whether the state competitor proposes to 
proceed pursuant to a statute that constitutes an un¬ 
lawful delegation of powers, that appropriates money 
for an unauthorized “private” purpose, that imposes 
a tax, to raise the necessary funds, which does not com¬ 
ply with the requisite principle of uniformity, or that 
is defective for want of a proper title, Gallardo v. 
Porto Rico By. L. & P. Co., 18 F. (2d) 918 (C. C. A. 1), 
all are questions which have been held properly raised 
in a suit by one threatened with competition. 

The theory is that the privilege of engaging in a pub¬ 
lic service is extraordinary, not a matter of common 
right, the exercise of which without state authorization 
would be in derogation of the state's power; the priv¬ 
ilege is granted “in consideration of the performance 
of a public service” and therefore its protection is a 
matter of peculiar concern to equity. Frost v. Corpo¬ 
ration Comm., 278 U. S. 515, 520-521. The proper and 
unhampered discharge of public service is deemed so 
vital that the privilege to do so is even treated as a 
property right within the protection of the due process 
clauses of the Constitution. See Frost v. Corporation 
Comm., supra, at 520-521; Washington Water Power 
Co. v. City of Coeur d'Alene, 9 F. Supp. 263, 266 (D. 
Idaho); Burch, J., concurring in Kansas Utilities Co- 
v. City of i Burlington, Sup. Ct. of Kansas, decided 
May, 1935. And interference through competition or 
otherwise from state agencies, if unauthorized in any 
respect, will be enjoined. 

But here it is not necessarv to hold that action un¬ 


authorized in any respect, which interferes with the 
plaintiff’s business, may be enjoined. The defendants 


are charged with excesses of authority fundanjiental 
and inherent in their threatened action, with viol; 
of constitutional and statutory limitations des 
for protection of the public at large, and with ; 
specifically directed at the plaintiff. 


litions 

igned 

action 


4. THE FKINCli’LE OF FROTHIXGHAXI V. MELLON, 2G2 
U. 6. 447, IS NOT APPLICABLE. 

In the Fruthingham case the Supreme Court merely 
took the step which had already been taken by many 
state courts, and held that the theory of a municipal 
taxpayer's suit could be stretched too far. This|hold¬ 
ing was necessary in order to prevent a chaotic con¬ 
dition whereby any taxpayer in the land, no matter 
how inconsiderable his interest, might tie up indefi¬ 
nitely in litigation any federal expenditures for any 
purpose whatever. The way would be opened to a 
campaign of trumped up suits or purely vexatious liti¬ 
gation, which would reduce to an absurdity the prin¬ 
ciple that one must be injured before he can question 
governmental acts. 

But no such considerations are present here. A de¬ 
cision that this plaintiff may question this threatened 
action of these defendants would but mean that one 
can sue only when threatened in a monopoly field in 
a small community, with direct, inevitable, substantial 
injury, the most severe that can result in a competitive 
system. Plaintiff's controversy is real, not fancied. It 
does not sue as a disinterested self-appointed guar¬ 
dian of the public purse. It sues to protect its ivery 
life. 

Moreover, tlie public consequences of decision that 
it can not question what is about to happen to it would 
open the way to destruction of the doctrine of judicial 
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review as declared in Marbury v. Madison. It is not 
a secret that the power to spend has been looked to 
eagerlv bv those who would evade the limitations of 
a federal system. Resort to that power may be at¬ 
tempted tomorrow to escape the bounds drawn in the 
Schrchtcr case. For those bounds become illusory if 
they may be skirted by the simple device of regulating 
by spending. The government then can finance cor¬ 
porations, or set up its own corporations, or go direct¬ 
ly into business and by regulatory competition drive 
into line all \\’ho cavil. The public's experience with 
the price wars and other competitive devices of the 
large trusts of vesterdav and even todav, the success 
of those industrial giants in beating weaker competi¬ 
tors into submission, warn us what may be expected 
if the federal government can not be questioned when 
it engages a municipality to carry out its will with the 
overweening inducement of outright gifts of funds. 
The motives and policies of these defendants may be 

of the best. Thev mav even be found to act within the 

• • 

law. But it is of supreme moment that they be called 
to account. 


B. Tm-: Plaintiff's I nterest as a Municipal TAX¬ 
PAYER HnTITLKS IT TO Kx.JOIX THE CONSUMMATION OF 
the Defendants* Agreement With the Municipality 

1. A MUNICIPAL TAXPAYER MAY PREVENT THE CONSUM¬ 
MATION OF AN AOKEEMENT BETWEEN THE .MUNICIPALITY 
AND ANOTHER WHERE THE OTHER IS NOT EMPOWERED TO 
PERFORM THE AOKEEMENT AND WHERE THE AGREEMENT IS 
UNLAWFUL. 

The relationship between a municipal taxpayer and 
his municipality is almost precisely the same as that 
between a stockholder and his corporation. IV Dillon, 


Municipal Corporations (5th ed.) sec. 1580; Crampton 
v. Zabriskie, 101 U. S. 601, 609; McIntyre v. El Paso 
County, 15 Colo. App. 78; Pierce v. Hagen, 79 Oh. St. 
9, 21; see also F rothingham v. Mellon, 262 U. si 447, 
497. The municipality is semi-private in charactejr, or¬ 
ganized for the convenience of the locality, oftenj sub¬ 
ject to the police regulation of the state like any other 
corporation. As do other corporations, it derives all 
its power from the state and lias no sovereign :y of 
its own. Its taxpayers have an immediate interest 
in its affairs which is, indeed, more direct than is that 
of many stockholders of large corporations. 

It is settled that a corporation can sue to rescind 
an agreement with another when the other has ex¬ 
ceeded his powers, or when the agreement is fbr an 
unlawful purpose, or is otherwise infirm, even though 
the corporation has itself acted perfectly lawfully. 
This is true, say the courts, because under such cir¬ 
cumstances the agreement lacks mutuality—if tlie| cor¬ 
poration performed part of its duties it might then 
be helpless to enforce the illegal obligation ot| the 
other. Hence it mav rescind the agreement at the out- 

•r V r 

set. And if it fails to do so, stockholders may sue to 
rescind since the failure of the corporation to do ko is 
a breach of dutv to them. 

Thus when minority stockholders in the Alabama 
Power Company sued to rescind an agreement entjered 
into between the Company and the Tennessee Valley 
Authority whereby the TVA was to purchase the Com¬ 
pany's property, it was held that they might maintain 
the suit on the ground that the TVA was acting beyond 
its statutory authority, that therefore the agreement 
would lack in mutuality. Ash wander v. Tennessee gal¬ 
ley Authority . 8 F. Supp. 893 (X. H. Ala.). Ancj the 
Circuit Court of Appeals for the Fifth Circuit, when it 




held that the TV A was not exceeding its authority 
(decided on July 17, 1935), did not intimate that the 
question was not properly raised. 

So here, if Iloininy were a private corporation and 
the plaintiff its stockholder, there is no doubt that if 
Hominy refused to rescind the agreement the plaintiff 
could maintain suit and thereby question the power 
of the defendants to enter into the agreement. That 
the relationship is one between a municipal corpora¬ 
tion and its taxpayer should not alter the situation. 
For the case is the same. Hominy is entering into an 
obligation to spend vast sums, to secure which all the 
taxing power of the town, on all the taxable property, 
without limit, is pledged. Supra p. 5. The expense of 
a bond issue is about to be incurred. The obligation 
to begin payments will soon mature. The property of 
the town will shortly be occupied with the building 
operations. Yet at any moment, if the defendants act 
beyond their authority as plaintiff alleges, they may 

refuse to proceed with the project and the town will 
♦ 

be out of pocket, with a pile of junk on its premises. 
Tn these circumstances the logical thing is to forestall 


the carrying out of the agreement. It is obviously 
futile to ask the municipality to rescind; Hominy is 
proceeding with determination. The taxpayer's only 
alternative is to sue the defendants directly. Xor need 
there be formal rescission. An injunction will suffice 
to prevent tin* evil. 


2. A MUNICIPAL TAXI’AYER MAY ENJOIN ONE FROM AS- 
SU MI NO POWERS II.LEO ALLY DELEGATED BY THE MUNICI¬ 
PALITY. 

Moreover the defendants propose by this agreement 
to usurp the powers of the municipality, to place the 


municipality under the obligation to surrender tej them 
the exercise of the duties owed bv the municibalitv 
under local law to its citizens and taxpayers. Supra 
p. 70, ct srq. These duties are non-delegable, and 
their surrender affects the interest of every taxpayer 
for bv the agreement the defendants will assunie the 
power to put the municipality to an indefinite expense. 
(R. -4, par. *25 [b]) And even within the bouijds of 
the presently authorized indebtedness to the cjlefen- 
dants, the defendants themselves will determine^ how 
much it will be through their absolute control o\4r the 
details of the project, will decide what kind of plant 
the municipality is to have and how it is to be operated. 
It is to the special interest of the taxpayers that con¬ 
trol over such matters, reposed by local law in tli(e mu¬ 


nicipality, shall not be delegated to others. The 


tiff, as such a taxpayer, may invoke equity’s aid in 
preventing the consummation of that action by suing 
the defendants to enjoin them from assuming ai^d ex¬ 
ecuting the wrongfully delegated powers. McIntyre v. 
El Paso Canity, 15 Colo. App. 78. 


dain- 


Summary and Conclusion. 

The sole constitutional basis suggested for the de¬ 
fendants' threatened acts is that found in the ‘‘general 
welfare" phrase of the lirst clause of section 8 o ’ Ar¬ 
ticle 1 of the Constitution. 

But this phrase was plainly intended to authorize 
expenditures only for the purposes subsequentlyj enu¬ 
merated in section S. It would never have appeared 
save for the need to avoid the implication that (Con¬ 
gress could tax for no purpose except the payment of 
debts, and was occasioned only by the question of 
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meeting the old debts of Congress incurred prior to 
1789. It was borrowed from the Articles of Confeder¬ 
ation as the most ready device to indicate that ex¬ 
penditures might be made in the exercise of the dele¬ 
gated powers; it was not a grant of a separate power. 
And since the threatened expenditures are not made in 
the exercise of any of the delegated powers, it is un¬ 
lawful. 


However even if the “general welfare*' phrase is to 
be construed as granting a power of expenditure for 
ends beyond those specifically delegated, it does not 
mean that expenditures may be made which serve the 
“general [welfare" onlv indirectIv and in a remote 
manner; or that the expenditures may be for purposes 
of peculiarly local, state concern, no matter how gen¬ 
eral their effects: or that anything may be done except 
the appropriation of money. Hence the defendants 

would still act unlawfullv for thev would serve the 

• % 

“general welfare" onlv remotelv, thev would trench 
upon and usurp functions of peculiarly local concern, 
and they would far exceed the bounds of mere spend 
ing—thev would go so far as to regulate. 

Moreover the authoritv which the defendants seek 


must have to do with the borrowing power, for they 
are expending not tax funds but borrowed funds: and 
the borrowing power does not extend to expenditures 
for the “general welfare" but onlv for the ends sub- 
sequently enumerated in section 8. 

In any event the defendants do not act under au¬ 
thorization by Congress. Congress has delegated to 
the Executive its legislative power and has itself never 


constitutionally authorized the action threatened. 

And so far as the legislation has meaning it is not 
complied with by the defendants. Their action would 
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be taken without the prerequisite preparation! of a 
program. The loan is not reasonably secured. There 
is no unemployment in the vicinity. The project would 
be useless, wasteful, and uneconomic. It would l^e con¬ 
summated to effectuate a policy of regulating rates, not 
one of relieving unemployment. And it would violate 
fundamental state law. 

These questions are properly raised by the plaintiff 
for the project would destroy its business. The defen¬ 
dants are answerable for this injury; the ruptitre of 
the plaintiff's going relationship with its patron is the 
inevitable, intended consequence of the defendants’ 
effort. | 

Furthermore the plaintiff, as a taxpayer of ths mu¬ 
nicipality, may sue to prevent the consummation of a 
relationship between the defendants and its municipal¬ 
ity which the defendants are not authorized to enter 
into, and to forestall the effort of the defendants to 
assume powers illegally delegated to them by its mu¬ 
nicipality. The whole arrangement is void not onlv 
under federal law but under state law, and a taxpayer 
may complain. 

Finally it is to be noted that the precise issue at this 
stage is whether the plaintiff’s bill should be dismissed. 
As government assumes a greater control of economic 
life and steps into new and unfamiliar fields, the de¬ 
termination of constitutional and statutory bounds be¬ 
comes more complex. The necessity for careful find¬ 
ings of fact is therefore increasingly great. Indeed the 
function of the trial judge is today perhaps the car¬ 
dinal feature in the process of resolving questions of 
public law. For not only are the appellate courtsj pre¬ 
sented with clearer, narrower issues when aided by 
his findings, but justice to the litigants is more apt to 
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be done when there is an opportunity to sift thoroughly 
the matters of fact. The details and full significance 
of official behavior are rarely known until enlightened 
through judicial investigation, particularly in a day 


when extensive discretion is left to administrative offi¬ 


cers and the mass of work thev do is insufficientlv re- 

% » 

ported and available to the public. 

The plaintiff's bill raises serious questions of law— 
as serious and far reaching as any presented to the 
courts in this generation. Some of the questions 
raised may be adequately determined only upon a thor¬ 
ough serutinv of the whole course of conduct of a vast 
administrative machine in a novel field of federal ac¬ 


tivity. Validity of this action in many respects de¬ 
pends upon the economic conditions in the locality of 
Hominy and elsewhere, as well as upon precisely what 
is being attempted. The case demands therefore the 
careful examination of a full trial. 


In Borden's Farm Products Co. v. Baldwin, 293 
V. S. 194, the Supreme Court decided that in an attack 
upon the validity of the Xew York milk control legis¬ 
lation a motion to dismiss should not have been 


granted. It was not held that the bill on its face showed 


unconstitutional action: it was held that the “novel 


and important constitutional question” should be 
“heard and decided with appropriate findings by the 
trial court.” 293 I". S. at 203-204. 


So here the novel and important constitutional and 
statutory questions should not be determined upon a 
motion to dismiss, but should rest upon full action by 
a fact-finding tribunal. 

It is therefore prayed that the decree of the Su¬ 
preme Court of the District of Columbia be reversed, 
and that that Court be ordered to overrule the motion 
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of the defendants to dismiss the plaintiff’s bill, and to 
grant the plaintiff’s motion for a preliminary injunc¬ 
tion. 

i 

Respectfully submitted, 

Edward I». Burling 
Clarence \Y. Miles 
Spencer Gordon 
Howard (’. WestwooD 

Covington. Burling, Rublee, 

Acheson & Sn orb. 

Union Trust Bldg., 

Washington, I). C. 

Miles & O’Brien, 

Baltimore Trust Bldg., 

Baltimore, Md. 


Appendix 


NATIONAL INDUSTRIAL RECOVERY ACT: 
[Public —No. (>7—7.‘)i> Congress 1 
Ax Act 

To encourage national industrial recovery, to foster 
fair competition, and to provide for the construc¬ 
tion of certain useful public works, and for other 
purposes. 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Co)igress 
assembled , 

Title I—Industrial Recovery 


DECLARATION OF POLICY 


Section 1. A national emergency productive of 
widespread! unemployment and disorganization of in- 
dustrv, which burdens interstate and foreign com¬ 


merce, affects the public welfare, and undermines the 
standards of living of the American people, is hereby 
declared to exist. It is hereby declared to be the pol¬ 
ice of Congress to remove obstructions to the free 


ilow of interstate and foreign commerce which tend to 


diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of in¬ 
dustry for the purpose of cooperative action among 
trade groups, to induce and maintain united action of 
labor and management under adequate governmental 
sanctions and supervision, to eliminate unfair competi¬ 
tive practices, to promote the fullest possible utiliza¬ 
tion of the present productive capacity of industries, to 
avoid undue restriction of production (except as may 
be temporarily required), to increase the consumption 
of industrial and agricultural products by increasing 
'purchasing power, to reduce and relieve unemploy¬ 
ment, to improve standards of labor, and otherwise to 
rehabilitate industry and to conserve natural resources. 


Title II—Public Works and Construction Projects 


\ Pi 


FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC ! WORKS 

Section 201. (a) To effectuate the purposes of this 
title, the President is hereby authorized to create a 
Federal Emergency Administration of PublicjWorks, 
all the powers of which shall be exercised byja Fed¬ 
eral Emergency Administrator of Public Work^ (here¬ 
after referred to as the “Administrator”), and to es¬ 
tablish such agencies, to accept and utilize suclj volun¬ 
tary and uncompensated services, to appoint, jvithout 
regard to the civil service laws, such officers dnd em¬ 
ployees, and to utilize such Federal officers a|nd em¬ 
ployees, and, with the consent of the State, sucji State 
and local officers and employees as he may fine} neces¬ 
sary, to prescribe their authorities, duties, responsi¬ 
bilities, and tenure, and, without regal'd to the (flassifi- 
cation Act of 1923, as amended, to fix the compensation 
of any officers and employees so appointed. Tin] Presi¬ 
dent may delegate any of his functions and powers 
under this title to such officers, agents, and employees 
as he may designate or appoint. 

(b) The Administrator may, without regard to the 
civil service laws or the Classification Act of lf)23, as 
amended, appoint and fix the compensation of sjicli ex¬ 
perts and such other officers and employees jas are 
necessary to carry out the provisions of this title; and 
may make such expenditures (including expenditures 
for personal services and rent at the seat of govern¬ 
ment and elsewhere, for law books and books of refer¬ 
ence, and for paper, printing and binding) as are nec¬ 
essary to carry out the provisions of this title. 

(c) All such compensation, expenses, and allowances 
idiall be paid out of funds made available by this Act. 

(d) After the expiration of two years after the date 
of the enactment of this Act, or sooner if the President 
shall by proclamation or the Congress shall by joint 
resolution declare that the emergency recognized by 
section 1 has ended, the President shall not make any 
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further loans or grants or enter upon any new con¬ 
struction under this title, and any agencies established 
hereunder shall cease to exist and any of their remain¬ 
ing functions shall be transferred to such departments 
of tlie Government as the President shall designate: 
Provided, That lie may issue funds to a borrower un¬ 


der this title prior to January 



1939, under the terms 


of any agreement, or any commitment to bid upon or 
purchase bonds, entered into with such borrower prior 


to the date of termination, under this section, of the 


power of the President to make loans. 

Sf.c. 202. The Administrator, under the direction of 


the President, shall prepare a comprehensive program 
of public works, which shall include among other 
things the following: (a) Construction, repair, and im¬ 
provement of public highways and park ways, public 
buildings, and any publicly owned instrumentalities 
and facilities; (b) conservation and development of 
natural resources, including control, utilization, and 


purification of waters, prevention of soil or coastal ero¬ 
sion, development of water power, transmission of 
electrical energv, and construction of river and harbor 


improvements and flood control and also the construc¬ 
tion of any river or drainage improvement required to 
perform or satisfv anv obligation incurred bv the 
United States through a treaty with a foreign Govern¬ 
ment heretofore ratified and to restore or develop for 
the use of any State or its citizens water taken from 


or denied it o them by performance on the part of the 
United States of treaty obligations heretofore as¬ 
sumed: Provided . That no river or harbor improve¬ 
ments shall be carried out unless they shall have here¬ 
tofore or hereafter been adopted by the Congress or 
are recommended bv the Chief of Engineers of the 


United States Army 


(c) any projects of the character 


heretofore constructed or carried on either directly by 
public authority or with public aid to serve the inter¬ 


ests of the general public; (d) construction, reconstruc¬ 


tion, alteration, or repair under public regulation or 
control of low-cost housing and slum-clearance proj- 
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ects; (e) any project (other than those included in the 
foregoing: classes) of any character heretofore eligible 
for loans under subsection (a) of section *201 of the 
Emergency Relief and Construction Act of l|932, as 
amended, and paragraph (3) of such subsection (a) 
shiilI for such purposes be held to include loans;for the 
construction or completion of hospitals the operation 
of which is partly financed from public funds, and of 
reservoirs and pumping plants and for the construc¬ 
tion of dry docks; and if in the opinion of the President 
it seems desirable, the construction of naval vessels 
within the terms and. or limits established bv the Lon- 

* i 

don Xaval Treaty of 1930 and of aircraft required 
therefor and construction of heavier-than-air aircraft 
and technical construction for the Army Air Coifps and 
such Army housing projects as the President njav ap¬ 
prove, and provision of original equipment for the 
mechanization or motorization of such Army tactical 
units as he may designate: Provided , however\, That 
in the event of an international agreement for tjie fur¬ 
ther limitation of armament, to which the United States 
is signatorv, the President is hereby authorized and 
empowered to suspend, in whole or in part, an^ such 
naval or military construction or mechanization and 
motorization of Army units: Provided further, That 
this title shall not be applicable to public works under 
Ihe jurisdiction or control of the Architect of the Capi¬ 
tol or of anv commission or committee for which such 
Architect is the contracting and/or executive officer. 

Sec. 203. (a) With a view to increasing employment 


quickly (while reasonably securing any loans made by 
the United States) the President is authorized and 
empowered, through the Administrator or through 
such other agencies as he may designate or Create, 
(1) to construct, finance, or aid in the construction or 
financing of any public-works project included in the 
•program prepared pursuant to section 202; (2) upon 
Mich terms as the President shall prescribe, to make 
grants to States, municipalities, or other public bodies 
for the construction, repair, or improvement of any 
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such project, but no such grant shall ho in excess of 30 
per centum of the cost of the labor and materials em¬ 
ployed upon such project; (3) to acquire by purchase, 
or by exercise of the power of eminent domain, any 
real or personal property in connection with the con¬ 
struction of any such project, and to sell any security 
acquired or any property so constructed or acquired 
or to lease any such property with or without the 
privilege of purchase: Provided f That all moneys re¬ 
ceived from any such sale or lease or the repayment 
of any loan shall be used to retire obligations issued 
pursuant to section *201) of this Act, in addition to any 
other moneys required to be used for such purpose; 
(4) to aid in the financing of such railroad maintenance 
and equipment as may be approved by the Interstate 
Commerce Commission as desirable for the improve¬ 


ment of transportation facilities; and (5) to advance, 
upon request of the Commission having jurisdiction of 
the project, the unappropriated balance of the sum au¬ 
thorized for carrying out the provisions of the Act 
entitled “An Act to provide for the construction and 
equipment of an annex to the Library of Congress”, 
approved June 13, 1930 (4(> Stat. 583); such advance 
to be expended under the direction of such Commission 
and in accordance with such Act: Provided , That in 
deciding to extend anv aid or grant hereunder to anv 
State, county, or municipality the President may con¬ 
sider whether action is in process or in good faith as¬ 
sured therein reasonable designed to bring the ordi- 
nary current expenditures thereof within the pru¬ 
dently estimated revenues thereof. The provisions 
of this section and section 202 shall extend to public 
works in the several States, Hawaii, Alaska, the Dis¬ 
trict of Colombia, Puerto Rico, the Canal Zone, and the 
Virgin Islands. 


# # # ♦ 


(d) The President, in his discretion, and under such 
terms as lie may prescribe, may extend any of the bene¬ 
fits of this title to any State, county, or municipality 
notwithstanding any constitutional or legal restriction 


I 


or limitation on the right or power of such Statei coun¬ 
ty, or municipality to borrow money or incur indebted¬ 
ness. 

* # # # 

Sec. 2(H). All contracts let for construction projects 
and all loans and grants pursuant to this title shall 
contain such provisions as are necessary to insure 
(1) that no convict labor shall be employed on ant such 
project; (2) that (except in executive, administrative, 
and supervisory positions), so far as practicable and 
feasible, no individual directly employed on any such 
project shall be permitted to work more than thirty 
hours in any one week; (3) that all employees shall be 
paid just and reasonable wages which shall be com¬ 
pensation sufficient to provide, for the hours of labor 
as limited, a standard of living in decency and com¬ 
fort; (4) that in the employment of labor in connection 
with any such project, preference shall be given, where 
they are qualified, to ex-service men with dependents, 
and then in the following order: (A) To citizens of the 
United States and aliens who have declared their Inten¬ 
tion of becoming citizens, who are bona fide residents 
of the political subdivision and/or county in which the 
work is to be performed, and (B) to citizens of the 
United States and aliens who have declared their in¬ 
tention of becoming citizens, who are bona fide resi¬ 
dents of the State, Territory, or district in which the 
work is to be performed: Provided, That these prefer¬ 
ences shall apply only where such labor is available 
and qualified to perform the work to which the{ em¬ 
ployment relates; and (5) that the maximum of hitman 
labor shall be used in lieu of machinery wherever prac¬ 
ticable and consistent with sound economy and ppblic 
advantage. 

■*# * # 

ISSUE OF SECURITIES AND SINKING FUND 

Sec. 210. (a) The Secretary of the Treasury i^ au¬ 
thorized to borrow, from time to time, under the Sec- 


end Liberty Bond Act, as amended, such amounts as 
may be necessary to meet the expenditures authorized 
by this Act, or to refund any obligations previously is¬ 
sued under this section, and to issue therefor bonds, 


notes, certilicates of indebtedness, or Treasury bills of 


the United States. 




APPROPRIATION 

Skc. 220. For the purposes of this Act, there is here¬ 
by authorized to be appropriated, out of any money in 
the Treasury not otherwise appropriated, the sum of 
$3,300,000,000. 

# * # # 


EMERGENCY RELIEF AXI) CONSTRUCTION 
ACT OF 1932, AS AMENDED: 

[Public —No. 302 — 72i> Cong.] 

Sec. 201. (a) The Reconstruction Finance Corpora¬ 
tion is authorized and empowered— 

(1) To make loans to, or contracts with, States, 
municipalities, and political subdivisions of States, 
public agencies of States, of municipalities, and of 
political subdivisions of States, public corporations, 
boards ami commissions, and public municipal instru¬ 
mentalities of one or more States, to aid in financing 
projects authorized under Federal, State, or munici¬ 
pal law which are self-liquidating in character, such 
loans or contracts to be made through the purchase of 
their securities, or otherwise, and for such purpose the 
Reconstruction Finance Corporation is authorized to 
bid for such securities; Proriried, That nothing herein 
contained shall be construed to prohibit the Recon¬ 
struction Finance Corporation, in carrying out the 
provisions of this paragraph, from purchasing securi¬ 
ties having a maturity of more than 10 years; 

(2) to make loans to corporations formed wholly 
for the purpose of providing housing for families of 





low income, or for reconstruction of slum areasj, which 
are reflated by State or municipal law as to rents, 
charges, capital structure, rate of return, and areas 
and methods of operation, to aid in financing projects 
undertaken by such corporations which are self-liqui¬ 
dating in character; 

(3) to make loans to private corporations to aid in 
carrying out the construction, replacement, dr im¬ 
provement of bridges, tunnels, docks, viaducts, water 
works, canals, and markets, devoted to public use and 
which are self-liquidating in character; 

(4) to make loans to private limited dividend corpo¬ 
rations to aid in financing projects for the protection 
and development of forests and other renewable natu¬ 
ral resources, which are regulated by a State or politi¬ 
cal subdivision of a State and are self-liquidating in 
character; and 

(5) to make loans to aid in financing the construc¬ 
tion of anv publiclv owned bridge to be used for rail- 
road, railway, and highway uses, the construction cost 
of which will be returned in part by means of tolls, 
fees, rents, or other charges, and the remainder by 
means of taxes imposed pursuant to State law exacted 
before the date of enactment of the emergency| relief 
and construction act of 1932; and the Reconstruction 
Finance Corporation is further authorized and em¬ 
powered to purchase bonds of any State, municipality, 
or other public body or agency issued for the purpose 
of financing the construction of anv such bridge irre- 
spective of the dates of maturity of such bonds. 

(6) To make loans to nonprofit corporations, with or 
without capital stock, organized for the purpose of 
financing the repair or construction of buildings dam¬ 
aged by earthquake, fire, tornado, or cyclone in the 
year 1933 and deemed by the Reconstruction Finance 
Corporation economically useful. Obligations ac¬ 
cepted hereunder shall be collateraled (a) in th(^ case 
of loans for the repair or reconstruction of private 
property, by the obligations of the owner of such brop- 
ertv secured bv a paramount lien except as to [taxes 



and special assessments on the property repaired or 
leconstructed, or on other property of the borrower, 
and (b) in the case of municipalities or political sub¬ 
divisions of States or their public agencies, including 
public-school boards and public-school districts, by an 
obligation of such municipality, political subdivision, 
public agency, public-school board, or public-school 
district. The Corporation shall not deny an otherwise 
acceptable application for loans for repair or construc¬ 
tion of the buildings of municipalities, political sub¬ 
divisions, public agencies, public-school boards, or pub¬ 
lic-school districts because of constitutional or other 
legal inhibitions affecting tin* collateral. The col- 
lateral obligations may have maturities not exceed¬ 
ing ten years in case of loans made under clause (a) of 
this paragraph, and not exceeding twenty years in case 
of loans made under clause (b). Loans under this 
paragraph shall be fully and adequately secured and, in 
case of loans under clause (b), shall be deemed to be 
so secured if. in the opinion of the Reconstruction Fi¬ 
nance (’orpqration, such loans will be repaid from any 
source, including taxation, within a reasonable period, 
not exceeding twenty years. Xo loan hereunder shall 
be made after December 31, 1933. ( Added by Public 

Resolution — So. 2—73*7 Congress, approved March 23, 
1933, as amended by Public —A o. 26— 73d — Congress, 
approved May 29, 1933; and Public — So. 35—73*7 Con¬ 
gress. Sees. 5-8, approved .June 10, 1933.) 

* * * # 

The provisions of this subsection shall apply with 
respect to projects in Puerto Rico and the Territories 
to the same extent as in the case of projects in the 
several States, and as used in this subsection the term 
“States" includes Puerto Rico and the Territories. 


EMERGENCY RELIHF APPROPRIATION ACT 

OF 1935: 

[Public Rf.s. Xo. 11—74 th Cong.] 

Sf.c. 12. The Federal Fmergency Administration of 
Public Works established under title II of the National 
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Industrial Recovery Act is hereby continuedl until 
June 30, 1937, and is authorized to perform such of its 
functions under said Act and such functions under this 
joint resolution as may be authorized by the President. 
All sums appropriated to carry out the purposes of 
said Act shall be available until June 30, 1937. 


PRESIDENT’S EXECUTIVE ORDER OF 

JUNE 7, 1935: 

Authorizing the* Federal Emergency Administration 
of Public Works to Pontinue to Perform Functions 

under Title II of the National Industrial Recovery Act 

► 

and to Perform Functions under the Emergency Re- 
lief Appropriation Act of 1935. 

Pursuant to the authority vested in me bv the Kmor- 

• » 

genev Relief Appropriation Act of 1935, approved 
April 8, 1935, I hereby authorize the Federal Emer¬ 
gency Administration of Public Works, under the Fed- 
oral Emergency Administrator of Public Works: 

(a) to continue after June 16, 1935, to perform 
all of the functions which it was authorized to! per¬ 
form prior to June 16, 1935, under Title II of the 
National Industrial Recovery Act, approved June 
16,1933; 
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In the United States Court of Appleals 
for the District of Columbia 


No. 6509 

Oklahoma Utilities Company, a Corporation Or- 

ganized and Existing Under the Laws o: ? the 

State of Oklahoma, appellant. j 

v. | 

Harold L. Ickes, Administrator of the Federal 
Emergency Administration of Public Works, et 
ah, appellees 


APPEAL FROM TIIF SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEES 

STATEMENT OF THE CASE 


The “Statement of the Case” presented by ap¬ 
pellants brief is controverted and denied to be Suffi¬ 
ciently full and complete to present the questions 
for review. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia filed June 28, 
1935, denying plaintiff’s motion for preliminary 
injunction and on defendants’ motion dismissing 
the bill as amended (Tr. p. 48, Fol. 74). 
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The grounds of defendants’ motion were failure 
of the amended bill to state a cause of action and 
lack of an indispensable party, the City of Hominy, 
Oklahoma. 

The plaintiff requested the District Supreme 
Court to "rant a stay pending determination of this 
appeal, but the request was denied. Thereafter 
the plaintiff moved this court for a stay and such 
stav was granted and is now in full force and effect. 


The plaintiff's bill of complaint, as amended, 
alleges that the plaintiff is an Oklahoma corpora¬ 


tion : that the defendants are administrative officers 


or employees of the United States of America; 
that the cast 4 is a civil cause in equity; that plaintiff 
and its predecessors have been and plaintiIf is en¬ 
gaged in the business of distributing and selling 
electricity in the Citv of Hominv and that the 
plaintiff now maintains and operates, under au¬ 
thority of an occupation license which expires on 
April bO. 1936, a distribution system worth in excess 
of $125,000; that the plaintiff is a taxpayer of the 
United States, liable for income and excise taxes, 
and a purchaser and consumer of taxable commodi¬ 
ties; that the plaintiff is a taxpayer of the City of 
Hominv. of Osage Countv, and of the State of 
Oklahoma; and then sets forth in Paragraphs VII 
and VIII (and, by way of repetition, in Paragraph 
XI) the only allegations of acts done or threatened 
bv the defendants, as follows: 


(1) Paragraph VII alleges that on or about Oc¬ 
tober 24. 1933, the City of Hominv made applica- 
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tion to the Public Works Administration for a loan 
and grant of $150,000 to enable the City to con¬ 
struct an electricity generating and distributing 
system, of which amount 30% of the cost df the 
labor and materials on the project was reqijested 
as a grant; that the plaintiff protested against the 
approval of the application and that the defend¬ 
ant Ickes, as Administrator, nevertheless approved 
the same and entered into a contract with the City. 
Said Paragraph also purports to describe the terms 
of the contract, but since the contract is made a 
part of the bill, the provisions thereof must be 
ascertained by examination of the contract itself 
and not bv reference to the conclusions of the plain- 
tiff concerning the same as set forth in said Para¬ 
graph VII and in the plaintiff’s brief (pp. 4—5). 
Said Paragraph also alleges a separate agreement 
by the City that the rates to be charged by it should 
be no more than a level approved or to be approved 
by the defendant Ickes. 

(2) Paragraph VIII alleges that the City of 
Hominy is about to make requisition undej? the 
original agreement and that the defendant Ickes 
will honor the requisition and that the City “with 
the cooperation of and in conjunction with, the 
defendants” will proceed to construct the proposed 
electricity system. 

(3) Paragraph XI contains virtually the same 
allegations as Paragraph VIII, except that qnder 
Paragraph XI, the City and the defendants “will 
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immediately proceed with tlieir joint project" of 
constructing the proposed electricity system. 

The bill then alleges that the contract is invalid 
because neither the project nor the loan are author¬ 
ized under Title II of the National Industrial Re- 
coverv Act, because the contract violates the laws of 
Oklahoma,' because the action of the defendants is 
in violation of the Tenth Amendment, and because 
the National Industrial Recovery Act (in its appli¬ 
cation to this case) is unconstitutional anyway; 
that action bv the defendants will aid and abet 
the Citv of Hominv in violating the law and consti- 
tution of the State of Oklahoma; that the City and 
the defendants are about to proceed with the con¬ 
struction of their ‘‘joint project": and that said 
threatened acts of the defendants will result in 
damage to the plaintiff in the following respects: 

(1) “The property right of the plaintiff to enjoy 
its license free from injurious competition brought 
about bv unlawful means will immediatelv be in- 
vaded and destroyed." and the value of the busi¬ 
ness and property of the plaintiff will be greatly 
damaged and impaired and ultimately rendered 
worthless. (Tr. p. 14, ff. 20.) The license referred 
to is the “occupation license", expiring April 30, 
1936, set forth at page 43 of the record and referred 
to above. 

(2) “The plaintiff as a taxpayer to the United 
States will be specially injured [the bill states ‘as 
in this paragraph set forth’, but nowhere in the 
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paragraph is any specification of such specialj dam¬ 
age set forth], and will have been and in the future 
will be subjected to a deprivation of its property 
by taxation for a purpose without warrant i^i law 
or in the Constitution and in violation thereof”; 
and 

(3) “The plaintiff as a taxpayer to said City, 
County, and State will be specially injured! [the 
bill states ‘as in this paragraph set forth’, but no¬ 
where in the paragraph is any specification of] such 
special damage set forth] and will have been and 
in the future will be subjected to a deprivation of 
its property by taxation for a purpose and in a 
manner without warrant in the laws or Constitu¬ 
tion of Oklahoma or in the laws or Constitution 

i 

of the United States and in violation thereof'/’ 

By reason of the foregoing, the bill alleges}, the 
plaintiff is deprived of property without due 
process of law. 

THE DEFENDANTS CONTEND: 

I. This Court Is without Jurisdiction of This Cause . 

A. The bill of complaint, as amended, does not present 
a justiciable controversy. 

B. The City of Hominy is an indispensable party, and 
has not been joined. 

II. Title II of the National Industrial Recovery Act Is 
Constitutional . 

A. Title II of the National Industrial Recovery Act is 
a valid exercise of the powers of Congress granted by 
the Constitution and particularly Article I, Section 8, 
clauses 1 and 18 thereof. 

B. Title II of the National Industrial Recovery Act 
does not delegate legislative power. 
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III. The Contract and All Acts of the Defendants Are 
in Accordance with the Authority Conferred upon Them 
by the Laws of the United States , and Particularly Title 
II of the National Industrial Recovery Act. 

IV. The Questions of Oklahoma Law Affect Solely the 
City of Hominy; said Questions Have Been Decided by 
the Courts of Oklahoma Adversely to the Contentions of 
the Plaintiff; and Are Not Here to Be Determined. 

V. The Decree Should Be Affirmed. 


ARGUMENT 


I. This Court is without Jurisdiction of This Cause 


A. The bill of complaint , as amended , does not present 

a justiciable controversy 


It is evident on the fare of plaintiff's bill that 
the performance of the loan and grant agreement 
will not injure any of its rights, hence the plaintiff 
has no title to challenge either the constitutionality 


of Title II of the National 


Industrial Recovery 


Act or the Actions of the Administrator thereunder. 


The plaintiff must show a direct injury resulting 
from an unauthorized act to have anv standing to 
challenge the constitutionality of an act of Con- 
gress. This rule has been established bv many 

i 

decisions of the Supreme Court of the United 
States and other courts. In Frothingliam v. 
Mellon, 262 U. S. 447, 488. the Supreme Court said: 

We have no power per sc to review and 
annul acts of Congress on the ground that 
they are unconstitutional. That question 
may be considered only when the justifica¬ 
tion for some direct injury suffered or 
threatened, presenting a justiciable issue, is 


made to rest upon such an act. Theii the 

power exercised is that of ascertaining* and 

declaring the law applicable to the cojntro- 

versv. It amounts to little more than the 
% 

negative power to disregard an unconstitu¬ 
tional enactment, which otherwise would 
stand in the way of the enforcement of a 

•f 

legal right. The party who invokes the 
power must be able to show not only that 
the statute is invalid but that he has I sus¬ 
tained or is immediately in danger of sus¬ 
taining some direct injury as the result of 
its enforcement, and not merely that he suf- 
fers in some indefinite wav in common with 

*■ i 

people generally. If a case for preventive 
relief be presented, the court enjoins, in 
effect, not the execution of the statute, but 
the acts of the official, the statute notwith¬ 
standing. 

In Heal (I v. District of Columbia, 259 U. S. 114 
(1922), the plaintiff challenged the constitutional¬ 
ity of an act of Congress levying a tax on intangible 

property of the residents of the District of Colum¬ 
bia on the ground that the tax applied to municjpal 

bonds. It did not appear that the plaintiff had any 
such bonds and the Supreme Court affirmed the 
judgment of this court, saying: 

* * * But these objections, even if other¬ 

wise well founded, would not entitle plaintiff 
to challenge the validity of the tax. * * I * 

It has been repeatedly held that one \Vho 
would strike down a State statute as vioila- 

i 
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tive of the Federal Constitution must show 
that he is within the class of persons with 
respect to whom the act is unconstitutional 
and that the alleged unconstitutional feature 
injures him. (Citing cases.) In no case has 
it been held that a different rule applies 
where the statute assailed is an act of Con¬ 
gress nor has any good reason been sug¬ 
gested why it should be so held. 

The same principle underlies the decision in 
Fairchild v. Hughes, 258 U. S. 126, where the plain¬ 
tiff attacked the constitutionality of the Suffrage 
Amendment (the 19th). The court said, p. 129: 

Plaintiff's alleged interest in the question 
submitted (the validity of alleged acts of 
ratification by the States) is not such as to 
afford a basis for this proceeding. It is 
frankly a proceeding to have the Nineteenth 
Amendment declared void. In form it is a 
bill in equity, but it is not a case within the 
meaning of § 2 of Article III of the Con¬ 
stitution which confers judicial powers on 
the Federal courts, for no claim of plain¬ 
tiff is “brought before the court for deter¬ 
mination by such regular proceedings as are 
established by law or custom for the pro¬ 
tection or enforcement of rights or the pre¬ 
vention, redress, or punishment of wrong/’ 
* !* * Plaintiff has only the right pos¬ 

sessed by every citizen to require that the 
Government be administered according to 
law and that the public moneys be not 
wasted. Obviously this general right does 
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not entitle a private citizen to institute in 
the Federal courts a suit to secure by indi¬ 
rection a determination whether a statute if 
passed, or a constitutional amendment about 
to be adopted, will be valid. 

And in Muskrat v. United States, 219 U. S. 346, at 
361, 362, the Supreme Court declared: 

That judicial power, as we have sedn, is 
the right to determine actual controversies 
arising between adverse litigants, duty in¬ 
stituted in courts of proper jurisdiction. 
The right to declare a law unconstitutional 
arises because an act of Congress relief up¬ 
on by one or the other of such parties in 
determining their rights is in conflict With 
the fundamental law. The exercise of this, 
the most important and delicate duty of this 
court, is not given to it as a body with re¬ 
visory power over the action of Congress, 
but because the rights of the litigants in 
justiciable controversies require the court 
to choose between the fundamental law and 
a law purporting to be enacted within con¬ 
stitutional authority, but in fact beyond the 
power delegated to the legislative branch of 
the Government. * * *. 

See also New Jersey v. Sargent, Attorney Gen¬ 
eral, 269 l T . S. 328; Thomas Cusack Co. v. City of 
Chicago, 242 IT. S. 526, 530, citing Tyler v. Judges 
of Registration, 179 XL S. 405, and Plymouth Coal 
Co. v. Pennsylvania, 232 U. S. 531. 

This court itself had occasion to consider the 
precise question in U. S. ex rcl. Nezv York Ware - 
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house, etc., Association, Inc. v. Dern, 63 App. D. C. 
28, and ag^iin applied the principle, stating (p. 29) : 

In United States ex rel. American Silver 

1 

Producers' Ass'n v. Mellon, 59 App. D. C. 
24, 32 F. (2d) 415, we again ruled that a 
corporation or an individual to maintain a 
mandamus action must have a personal and 
direct interest in the subject-matter of the 
litigation, and not merely an indirect or 
remote interest. 

In Massachusetts v. Mellon, 262 U. S. 447, 
43 S. Ct. 597, 67 L. Ed. 1078, the court rules 
that, to invoke the judicial power to disre¬ 
gard a statute as unconstitutional, the party 
who assails it must show not onlv that the 
statute is invalid, but that he has sustained, 
or is immediately in danger of sustaining, 
some direct injury as a result of its enforce¬ 
ment. 

Tested by the rule deducible from the au- 
thorities to which we have alluded, appel¬ 
lants are without standing in this proceeding. 
Their interest is not personal and direct, 
but indirect and remote. * * * 

Although the bill of complaint and the plaintiff's 

brief speak of an agreement by the defendant Ickes 

to “aid and participate in the construction” of the 

svstem: of the intention of the Citv to construct 
* 7 * 

the system “with the cooperation of and in con¬ 
junction with the defendants herein”; of a sur¬ 
render to the defendants of “complete control” of 
the expenditures on the project; of various mat¬ 
ters being subject to the “whim of defendant 
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Ickes’*; of the project being “undertaken b}[ the 
defendants”; of the project being “constructed 
under the absolute direction and control of; the 

defendants”; of the “action of defendants in jexe- 

! 

cuting” the project ; of the City of Hominy land 
the defendants’ proceeding with their “joint ijroj- 
ect of constructing such electricity generating 
and distributing system”; of the intention of the 
City of Hominy “to join with the defendants as 
officers of the PWA in the immediate consumlma- 

i 

tion of the said project”; of “the defendants’ 
project”; of “the 4 right’ [of the defendants] upder 
the statute and Constitution to construct a pjlant 
in Hominy”; and contain other statements of sim¬ 
ilar import, all such statements are mere conclu¬ 
sions which the plaintiff hopes will be drawn from 
the loan and grant agreement. 

The loan and grant agreement was made a part 
of the bill of complaint. The rights and obliga¬ 
tions of the parties thereto are therefore to be 
determined not by reference to the arguments and 
conclusions of the plaintiff, but from an examina¬ 
tion of the agreement itself. That agreement ex¬ 
presses the entire relation between the Administra¬ 
tor and the Citv. It delimits the area within 

* 

which the Administrator intends to act. Tpat 
area does not include operation of the plant by the 
Administrator or operation by him jointly with :he 
City. He will have nothing whatever to do w|ith 
operation and hence nothing to do with u competi¬ 
tion. ”* His obligations and powers are limited; to 
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paying for the bonds and making the grant upon 
performance by the City of its obligations under, 
and compliance with the conditions set forth in, 
the loan and grant agreement. These obligations 
and conditions relate to construction and not to 
operation. 

It is conceded to be the law that a public service 

corporation authorized to do business even by a 

nonexclusive franchise may restrain a prospective 

competitor not lawfully authorized to do business 

in the field covered bv such franchise. But the 

* 

Administrator does not threaten to do business in 

such field. He “threatens" merelv to buv the bonds 

* %> 

and to make the grant upon performance by 
the City of Hominy of its obligations, and compli¬ 
ance bv it with the conditions set forth in the 
* 

agreement. The City, not the Administrator, 
threatens to do business in the plaintiff's field. 

The Circuit Court of Appeals of the Eighth Cir¬ 
cuit in Arkansas-Missouri Power Company v. City 
of Kennett ct al. (August 15, 1935, not yet re¬ 
ported) considered fully the identical claim made 
by the plaintiff, under a loan and grant agreement 
the pertinent provisions of which were identical 
with those of the agreement set out in the plain¬ 
tiff's bill, and answered it conclusivelv in the fol- 
lowing words: 

The court below was of the opinion that 
the Power Company was in no position to 
question the power of the Federal Govern¬ 
ment to loan or give money to the Citv of 
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Kennett: We are in accord. The United 
States is not proposing to become a competi¬ 
tor of the Power Company. It will halve no 
right, title, or interest in the plant when 
completed and nothing to do with operating 
it. The destruction of the Power Company’s 
property will come about by reason <)f the 
City’s operation of the plant when erected. 
The position of the United States is tljat of 
a lender of money, a buyer of bonds, kml a 
giver of gifts. True, the money procured 
from the Government will enable the City to 
build the plant, and, if the City builds the 
plant, it will no doubt operate it, and when it 
does operate the plant the City will take 
the customers of the Power Company, and 
the Company’s property in Kennett will be¬ 
come worthless or greatly impaired in \jalue. 
We know of no rule of law, however, which 
permits one indirectly hurt, no matter how 
seriously, by a government expenditure, to 
question the power of the government to 
make it. In fact, the rule is to the cont rary. 
Commonwealth of Massachusetts v. Melton, 
Secretary of the Treasury, et at., 262 tJ. S. 
447; City of Allegan, Mich., v. Consumers’ 
Power Co. (C. C. A. 6), 71 F. (2d) 477 (cer¬ 
tiorari denied, 293 U. S. 586). It is |true 
that in the cases cited the plaintiffs relied 
upon their status as taxpayers, exclusively, 
while in this case, the plaintiff relies, ir ad¬ 
dition, upon the injury which will be ^lone 
to its property by municipal competition. 


1947S—35- 
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That injury, however, is, so far as the Gov¬ 
ernment is concerned, clearly consequential 
and indirect, as we have pointed out. See 
also, Missouri Utilities Co. v. City of Cali¬ 
fornia, Mo., et al. (D. C., W. 1). Mo.), 8 F. 
Supp. 454, 465. 

We do not question the assertion of plaintiff, 
based upon Walla Walla v. Walla Walla Water¬ 
works Company, 172 U. S. 1, that the loss of one's 
business may be an injury cognizable in court. But 
it is not sufficient simply to show such loss—the 
plaintiff must go on to show a wrongful act of the 
defendant and that such wrongful act caused such 
loss—and caused it, not indirectly and remotely, but 

* m/ 7 


directly a'nd proximately. In the Walla Walla case, 
the plaintiff was damaged by a breach of the City’s 
contract not to compete, and of course such dam¬ 
ages constitute an injury for which legal redress 
may be had against the contracting party guilty of 
the breach. But that question is not involved in 
this case. By no interpretation can the occupation 

license or the expired franchise be construed to pro¬ 
hibit the Citv from selling its bonds to finance the 
construction of its own municipal system nor from 
accepting a grant in aid of such construction. The 
precise question was decided in Madera Water Co. 
v. Madera, 228 U. S. 454, where Mr. Justice Holmes, 
speaking for the court, said (p. 456): 


* * * There is no pretense that there 
is any express promise to private adven¬ 
turers that they shall not encounter subse- 



15 


quent municipal competition. We dp not 
find any language that even encourages that 
hope, and the principles established in this 
class of cases forbid us to resort to tlie fic¬ 
tion that a promise is implied. 

The constitutional possibility of shell a 
ruinous competition is recognized in the 
cases and is held not sufficient to justify 
the implication of a contract (citing cases). 
So strictly are private persons confined to 
the letter of their express grant that aj con¬ 
tract by a city not to grant to any person 
or corporation the same privileges thjat it 
had given to the plaintiff was held nbt to 
preclude the city itself from building water¬ 
works of its own. Knoxville Water Qo. v. 
Knoxville, 200 U. S. 22, 35. 

And in Puget Sound Light, etc., Company v. City of 
Seattle, 291 U. S. 619, the City of Seattle was per¬ 
mitted to tax the sales of the plaintiff, holding a 
nonexclusive franchise from the City, despite the 
City’s competing business in the same field. 

The City is under no obligation to plaintiff to 
refrain from selling bonds or from acceptii^g a 
grant to finance construction of the municipal 
plant. And the action of the Administrator in 
purchasing the bonds and making the grant in no 
wise interferes with the plaintiff’s ability td do 
business. Thus, the situation is simply that the 
plaintiff is subjected to competition through the 
lawful exercise by the City of Hominy of | its 
powers under the laws of Oklahoma, just as] all 
competitive businesses are subject to the riski of 
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such lawful competition. Any loss to the plaintiff 
is the result of the City’s action, not the defend- 

v 7 

ants’. 

Plaintiff, unable to show that any act of the 
defendants alleged in its bill has caused any injury 
to the plaintiff, goes beyond it and argues (p. 79 
et seq.) that the prospective loss of plaintiff is 
“attributable” to “the public works campaign”, 
because— 

The public works campaign has been exe¬ 
cuted for the purpose of stimulating build¬ 
ing that would not otherwise occur * * * 

[PAVA] has taken the dominant place in 
seeking to induce the undertaking of proj¬ 
ects. It has stepped into the apparent 
breach that developed in the automatic 
processes of private enterprise and has 
sought by conscious and deliberate efforts to 
bring about certain results. 

If the projects that constitute the very 
sinews of this great effort result in injury 
to others, and if that effort has exceeded the 
limitations of statute and constitution, 
PWiA cannot plead that its connection with 
that injury is so incidental and remote that 
a court of equity cannot see it. 

Plaintiff’s brief then turns back for a moment 
to the provisions of the loan and grant agreement, 
and then proceeds again into the outer darkness 
(P- 81): 

Thus the competition which will injure the 
plaintiff will come from a plant, the con¬ 
struction of which was induced by PWA in 

* 
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the course of a great drive stimulated by 
outright gifts to get such plants, frbm an 
electricity system which was built under the 

w * 

piercing scrutiny and absolute domination 
of PWA to comply with PWA’s ideas 
of efficiency and competitive power, and 
from rates fixed bv PWA. Furthehnore 

i 

those rates will be fixed pursuant to a de¬ 
liberately conceived, publicly announced 
policy adopted by PWA to control and 
lower the electricity rates of the country. 
(R. 11). The plant is installed by PWA 
for the sole purpose of lowering rayes in 
Hominy and giving to Hominy what 
PWA conceives to be the benefits of 
municipal ownership. * * * 

In truth, plaintiff’s quarrel is with these 
defendants. The public-works campaign is 
the defendants’ campaign, not Hominy’s. 
The policy effectuated is the defendants’ 
policy, not Hominy’s. The excesses of con¬ 
stitutional and statutory authority, if such 
there be, are the defendants’, not Hominy’s. 
The appropriate relief is against the defend¬ 
ants, not Hominy. 

There is no allegation in the bill of complaint 
that the public works compaign or the PWjj\. has 
induced the undertaking of projects; there jis no 
allegation that the public works campaign dr the 
PWA induced the construction of this project; 
there is no allegation that the public works cam¬ 
paign has caused any injury to the plajntiff. 
Therefore, all such claims are not here involved. 
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We do not wish, however, to rely upon the ab¬ 
sence of facts. The history of the attempts of the 
City to carry out the project (as shown by public 
records) and to avoid the threat of being left with¬ 
out electric service of any kind (which threat was 
so near realization in 1934) will clarify the picture 
obscured by the inferences in the plaintiff’s brief. 
And the attempt of the plaintiff to go outside the 
record, wq believe, justifies us in touching upon the 


actual state of facts. 

The construction of this project was not induced 
by PWA; the project in its inception had no con¬ 
nection with the public works campaign. The City 
of Hominy authorized the project, provided for the 
issuance of bonds to pay the cost thereof and con¬ 
tracted for the sale of such bonds more than two 


years before the creation of the Public Works Ad- 
ministration. And it was one of the predecessors 
of this plaintiff, to whose rights the plaintiff has 
succeeded and upon whose privileges it relies, that 
prevented the issuance of the bonds—upon the 
basis of a trifling discrepancy between the bonds 
to be sold and those authorized, bv vote of 373 to 
42 (over 89' < voting in favor of the bonds), at the 
election held December 16, 1930. 

Subsequent proceedings for the sale of the bonds 
(including the proposed sale to the Administrator) 
were questioned at every step by this plaintiff (or 
its predecessor), and it was only after the courts 

of Oklahoma decided all issues in favor of the Citv 

•/ 
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of Hominy that the plaintiff sought, not to prevent 
the City of Hominy from constructing the project, 
not to prevent the City of Hominy from selling its 
bonds, but only to prevent the defendant from pur¬ 
chasing said bonds and performing an agreement, 
the performance of which by the defendants cannot 
conceivably cause any legal injury to the plaintiff. 

Thus not onlv does the record fail to bring the 
plaintiff within the rule that a direct injury must 
be shown as a basis for challenging the conlstitu- 
tionality of an act of Congress, but all of thej facts 
omitted therefrom only serve to bar the gate jmore 
completely. The whole initiative in connection 
with this project comes from the City and the City 
alone. Its approval of the project, its authoriza¬ 
tion of the bonds, its determination to incur the 
indebtedness, all antedate the organization of the 
Public Works Administration and the passage of 
the National Industrial Recovery Act. And its 
application for the loan was made barely j two 
months after the passage of that act. 

The plaintiff itself, much more than these de¬ 
fendants, would seem responsible for the action of 
the City. True, the plaintiff asserts it is ready 
and willing to serve the City and has ample facili¬ 
ties therefor. But is there any requirement of law 
or of good conscience that the City accept service 
which is available only because the City resorted 

1 

of necessity to the use of troops to prevent removal 
by the plaintiff of its facilities (Tr. p. 36) ? Appar- 
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entlv, the plaintiff has in the past been willing to 

remove its equipment, but only if by doing so it 

can cause inconvenience to the Citv in some way. 

Is it conceivable that the Citv needed the stimulus 

%/ 

of the public-works campaign, or any stimulus 
other than the acts of the plaintiff itself, to “in¬ 
duce 7 ' it to extricate itself from this impossible 
situation ? 

Plaintiff’s brief argues (p. 88) that the condi¬ 
tion in the loan and grant agreement expressing 
the unwillingness of the Administrator to make 
the loan or grant unless competition was eliminated, 
causes a legal injury to plaintiff. 

Plaintiff's contention to the contrary notwith¬ 
standing, the loan and grant agreement does not 
obligate the City of Hominy to eliminate the plain¬ 
tiff ; and nowhere does the City agree to eliminate 
the plaintiff. PWA, mindful of its obligations 

under the Recoverv Act, has determined that it 

* 

cannot consider the loan sufficiently secure so long 
as competition is threatened, and the City is willing 
and anxious to furnish proper security. The pre¬ 
cise effect iof conditions such as this one is stated 
in loiva Southern Utilities Company v. Lamoni 
(District Court for the Southern District of Iowa), 
decided August 6,1935, not yet reported, where the 
Court said: 

* * * The agreement provides that the 

Government shall be under no obligation to 
pay for any of the bonds or to make any part 
of the grant (Sec. 27-h)— 
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If the resolution authorizing thd issu¬ 
ance of the bonds and the ordinance 
fixing the rates to be charged fo|r the 

facilities and service afforded bv the 

* 

electric system shall not be satisfactory 
as to form and substance toj the 
Administrator. 

These provisions have to do with the con¬ 
ditions required by the Government before 
it will make the loan or grant and do not in 
any way attempt to deprive the city council 
of its rate-making power or directly or Indi¬ 
rectly require the town council to delegate 
its rate-making power to the Public Works 
Administrator. 

So here. The City took the initiative in seejking 

to borrow money with which to construct its plant; 

the Citv asked the Administrator for the loan and 
* 

grant; the City asked the Administrator the con¬ 
ditions, performance of which would entitle it to 
the loan and grant. Those conditions are set fi>rtli 
in the loan and grant agreement; the City was 
(and still is) free to meet these conditions or] not 
to meet them, to eliminate or not to eliminate the 
competition, as it should see fit; the willingness of 
the City (if it be willing) to meet the conditions, 
to eliminate the competition, is not due to any cjbli- 
gation imposed upon it by the contract. No; jthe 
Citv’s desire to meet these and all other conditions, 
to overcome these and all other obstacles, mani¬ 
fested itself long before there was any govern¬ 
mental agency which would lend money for sjich 
projects, manifested itself through the long str[ug- 
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gle with this very plaintiff and its predecessors for 
a chance ,to secure to the City the benefits of this 
project, conceived live years ago—before the pres¬ 
ent plaintiff was created. That desire is k4 attribu¬ 
table" not to the acts of the defendants but in large 
measure to the acts of the plaintiff itself; and if, 
as is probable, the City proceeds to exercise its 
powers to oust the plaintiff, the plaintiff can only 
look to its own acts as the cause thereof. Obviouslv 

mf 

the interest. of the City will require that the plain¬ 
tiff be ousted. It would be follv to renew the 

•/ 

privilege to the plaintiff when the City is itself 
able to supply its needs and those of its inhabitants 
with regard to electric service—particularly after 
the unfortunate consequences of the City's having 
to rely in the past upon the plaintiff. 

The cases cited by the plaintiff (Brief, pp. 89-94) 
in support of its argument that the termination of 
the plaintiffs privilege to continue to do business 
was caused by the defendants, are not applicable 
to this case. Each of those cases involves affirma¬ 


tive action bv a defendant on its own initiative, 
seeking to bring about the injurious action. In 
Hitchmati Coal and Coke Co. v. Mitchell, 245 U. S. 
229, the defendants were seeking by deception and 
abuse (p. 246) to induce plaintiff's employees to 
join the union, although membership in the union 
was, to the knowledge of the defendants, ‘ 4 incon¬ 
sistent with the terms of employment * * * 

and a violation of the express provisions of the 
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agreement” between the plaintiff and its employ¬ 
ees. In Truax v. Raich, 239 U. S. 33, the employer 
was about to discharge the plaintiff 4 ‘when the law 
was proclaimed, and solely by reason of its require¬ 
ments and because of the fear of the penalties piat 
would be incurred in case of its violation” (p. ^6). 
In Pierce v. Society of Sisters, 268 U. S. 510, the 
parents were being compelled unwillingly to send 
their children to public schools. Here, the City of 
Hominy is itself taking the initiative, is ac 
lawfully and willingly. 

•' o » i 

Could it be argued that employees in the Hitch- 
man case could not determine on their own initia¬ 
tive to join the union; that the defendants or the 
unions were not free to admit them to membersl ip; 
that the employees were not free to perform any 
lawful conditions in order to avail themselves of 
the advantages of unionization? Could it be m. 
that the employer in Truax v. Raich could not ( 
charge his alien employees in order to meet condi- 
tions imposed by his bank as a condition to granting 
the employer’s application for a loan? Could pot 
the parents of the children involved in Pierce v. 
Society of Sisters voluntarily send their children 
to the public schools in order to provide for them 
advantages not available in the private schools? 

That is precisely the situation here. The City 
of Hominy has voluntarily sought the Administra¬ 
tor’s aid; the Administrator has stated the condi¬ 
tions upon which such aid will be provided; and 


ged 
!l is- 
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the City of Hominy has determined to perforin 
those conditions in order to avail itself of the ad¬ 
vantages of such aid. The privileges of the em¬ 
ployees to unionize, of the employer to discharge 
his employees upon his own initiative, of the par¬ 
ents to send tlieir children to public schools, of the 
Citv of Hominv to avail itself of the benefits of the 
Administrator’s agreement, cannot be denied. 


Plaintiff cannot sue as a taxpayer 


Plainti]ff alleges that, as a taxpayer to the 
United States and as a purchaser and consumer of 
commodities subject to taxes, payable to the 


United 

officers 


States, it has sufficient interest to restrain 
of the Government from performance of 


the agreement. 

Frothingham v. Mellon , 2(32 U. S. 447, denies 
this contention. Mrs. Frothingham sought, as a 
taxpayer, to restrain the expenditure of appropri¬ 
ations made bv Congress to effectuate the Ma- 
ternity Act of November 23, 1921 (42 Stat. 224). 
By this Act the executive department was author¬ 
ized to make payments to States which conformed 
with certain standards set out in the Act with re¬ 
gard to the care of mothers before and after child¬ 
birth. The court said (p. 4S6), after discussing 
the right of a municipal taxpayer to restrain mis¬ 
use by the municipality of tax monies: 

* * * But the relation of a taxpayer 

of the United States to the Federal Gov¬ 
ernment is very different. His interest in 
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the moneys of the Treasury—partl^ re¬ 
alized from taxation and partly from (jther 
sources—is shared with millions of others; 
is comparatively minute and indeternjdna- 
ble; and the effect upon future taxation, of 
any payment out of the funds, so remote, 
fluctuating and uncertain, that no basis is 
afforded for an appeal to the preventive 
powers of a court of equity. 

The administration of any statute, lijkely 
to produce additional taxation to be imposed 
upon a vast number of taxpayers, the ex¬ 
tent of whose several liabilitv is indefinite 
and constantly changing, is essentially a 
matter of public and not of individual con¬ 
cern. If one taxpayer may champion land 
litigate such a cause, then every other tax¬ 
payer may do the same, not only in respect 
of the statute here under review but alsp in 
respect of every other appropriation act pud 
statute whose administration requires the 
outlay of public money, and whose validity 
may be questioned. The bare suggestion of 
such a result, with its attendant inconven¬ 
iences, goes far to sustain the conclusion tjhat 

we have reached, that a suit of this char- 

.1 

acter cannot be maintained. It is of mjich 
significance that no precedent sustaining ithe 
right to maintain suits like this has been 
called to our attention, although, since the 
formation of the government, as an exami¬ 
nation of the acts of Congress will disclose, 
a large number of statutes appropriating or 
involving the expenditure of moneys for 


i 
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noiifederal purposes have been enacted and 
carried into effect. 

This court has likewise held that one has insuffi¬ 
cient interest as a taxpayer to confer jurisdiction 
to restrain officials of the Federal Government from 
paying* out funds. Whelans v. Mellon, 56 App. 
D. C. 98, 10 Fed. (2d) 893; Elliott v. White, 57 
App. 1). C. 389, 23 Fed. (2d) 997. 

The bill contains no allegation to take this case 
out of the salutary principle enunciated in Froth - 
ingharn v. Mellon, and followed without question, 
and the plaintiff is without standing to sue as a 
federal taxpayer. 

Nor is the plaintiff in any better position as a 
taxpayer of the municipality. There his remedy is 
against the citv. and no right of his as such tax- 
payer is in any way infringed by these defendants. 
The plaintiff, however, seeks to bring a sort of rep¬ 
resentative action on behalf of the City, on the an¬ 
alogy of |a stockholder's action on behalf of his 
corporation. But, such an action is primarily for 
the benelit of the corporation or the City and not 
for the benefit of the stockholder or the Citv. And 
it must he brought against the corporation (or 
('itg) as well as the other contracting party. 

A similar claim to that of the plaintiff’s was 
made in Allegan v. Consumers' Power Company, 
71 Fed. (2d) 477. and the court held that the plain¬ 
tiff had no standing to restrain the issuance of the 
bonds in question, nor the purchase thereof by the 
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PWA. The court conceded that the interest iof a 

i 

taxpayer of a municipality in the application 6f its 
monies was direct and and immediate; but (such 
interest was not there involved. And it is not in¬ 
volved here; the plaintiff is not trying to restrain 
application of the Citv ? s funds, it is trying to pre¬ 
vent the City from obtaining such funds in a jper- 
fectlv lawful manner. ! 

* i 

Even though the action be to prevent applica¬ 
tion of the City’s funds, the plaintiff is barred] It 
is well settled that a stockholder of a private cor¬ 
poration may bring the suit if the corporation 
refuses. But it is quite as well settled that the 
corporation is an indispensable party. The reasons 
are succinctly stated by the Supreme Court of] the 

i 

United States, in Davenport v. Dows, 85 U. S. f>26, 
sustaining a demurrer to a stockholder’s action 
seeking to enjoin the defendant city from collection 
of an illegal tax levied on the property of the 
corporation. The court said (p. 627) : 

That a stockholder may bring a suit when 
a corporation refuses is settled in Dodgfc v. 
Woolsey, but such a suit can only be main¬ 
tained on the ground that the rights of the 
corporation are involved. These rights 'the 
individual shareholder is allowed to assert 
in behalf of himself and associates, because 
the directors of the corporation decline to 
take the proper steps to assert them. Mani¬ 
festly the proceedings for this purpose 
should be so conducted that any decree wh|ich 
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shall be made on the merits shall conclude 
the corporation. This can only be done by 
making the corporation a party defendant. 
The relief asked is on behalf of the corpora¬ 
tion not the individual shareholder, and if 
it be granted the complainant derives only 
an incidental benefit from it. It would be 
wrong, in ease the shareholder were unsuc¬ 
cessful, to allow the corporation to renew 
the litigation in another suit, involving pre¬ 
cisely the same subject matter. To avoid 
such a result, a court of equity will not take 
cognizance of a bill brought to settle a ques¬ 
tion in which the corporation is the essential 
party in interest, unless it is made a party 
to the litigation. 

The law’ of Oklahoma is in accord with the uni¬ 
versal rule. The rule was applied by the Supreme 
Court of Oklahoma in Starr v. IIraid, 28 Okla. 792, 
116 Pac. 188, stating (116 Pac. 189) : 

Under the facts disclosed by the petition, 
the Florence Oil Company was a necessary 
and indispensable part}’. The gist of the 
plaintiff's action is that, by virtue of the 
agreement betw’een the parties, the Florence 
Oil Company, a corporation, should have 
thei benefit of the lease, and that it w’as de¬ 
prived of its rights in the premises by the 
fraudulent conduct of the defendants. 
Whatever rights the plaintiff had accrued 
by reason of him being a stockholder of the 
corporation. * * * 

As the contract involved herein v’as ex¬ 
ecuted for the benefit of the Florence Oil 
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Company, it should have been made a fjarty 
to the suit, otherwise we do not see hpw a 
decree could be rendered granting the relief 
the various parties would be entitlejl to 
under the facts stated in the petition. 

The same principle is applicable here and the limi¬ 
tation is recognized in the authorities cited by the 
plaintiff, IV Dillon, Municipal Corporations (5th 
ed.), sec. 1580. 

And in the very case upon which the plaintiff 
here relies, Ashwander v. Tennessee Valley Author¬ 
ity, 8 F. Supp. 893 (which was reversed by the 
Circuit Court of Appeals on July 17,1935), the cor¬ 
poration was a party defendant. 

Thus, neither as a federal taxpayer nor a£ a 
municipal taxpayer has the plaintiff any standing 
to bring the present action. 

i 

B. The City of Hominy is an indispensable party, and 

has not been joined 

The Supreme Court in Niles-Bement Co . v. Iron 
Moidders Union, 254 U. S. 77, had occasion to stjite 
the rule as to the indispensability of parties I in 
equity suits. It said (p. 77) : 

There is no prescribed formula for deter¬ 
mining in every case whether a person pr 
corporation is an indispensable party or npt, 
but a rule early announced and often applied 
by this court is sharply applicable to the ca^e 
at bar. In Shields v. Barrow, 17 How. 130, 
139, this language—quoted with approval }n 
Barney v. Baltimore City, 6 Wall. 280, 28j£, 

19478—35-3 
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and again in Waterman v. Canal-Louisiana 
Bank Co., 215 U. S. 33, 48—was used to de¬ 
scribe parties so indispensable that a court 
of equity will not proceed to final decision 
without them, viz: 4 ‘Persons who not only 
have an interest in the controversy, but an 
interest of such a nature that a final decree 
cannot be made without either affecting that 
interest, or leaving the controversy in such a 
condition that its final termination may be 
wholly inconsistent with equity and good con¬ 
science/’ 

The case we are considering is essentially 
one on the part of the petitioner to protect 
from interference by striking former em¬ 
ployees of the Tool Company, the contract 
which that company had with the men em¬ 
ployed by it to take their places. Petition¬ 
er's claim of right, the validitv of which we 
are not called upon to determine, is rested 
wholly upon the contract of the Tool Com¬ 
pany with its employees, and the character 
and construction of that contract must in¬ 
evitably be passed upon in any decision of 
the case, and, obviously, if the petitioner 
should fail in such a suit as this, with the 
Tool Company not a party, any decree ren¬ 
dered would not prevent a relitigating of the 
same questions in the same or in any other 
proper court, and it would settle nothing. 

Thus if the Tool Company be considered 

as having any corporate existence whatever 

separate from that of the petitioner, it must 

have an interest in the controversv involved 

* 




iii such a case as we have here, 

such that a final decree could not be 

without affecting that interest and 

not without leaving the controversy 

condition whollv inconsistent with 

«• 

equity which seeks to put an end to li 
tion by doing complete and final justice, 
therefore it must be concluded that it w r 
indispensable party within the quoted 
established rule. 

Here it is obvious that a decree restraining the 

Administrator from performing his agreement to 
purchase the bonds of the City of Hominy w^puld 

seriously affect its interest; and no final decree 
could be made herein without affecting that inter¬ 
est. Indeed, the wiiole tenor of the bill of com¬ 
plaint betrays the primary purpose of the plaintiff 
to be to affect that interest. Obviously, the hard¬ 
ship involved in the defendants’ being restrained 
from buving these bonds would fall, not on the 
defendants, not on the federal government, not on 
the PWA, but solely upon the City of Hominy. 
The PWA would have little difficulty in applying 
such monies to the purchase of other bonds, to the 
making of other grants. The City of Hominy, | on 
the other hand, would be forced to turn elsewiiere 



in order to sell its bonds, or to construct the proj¬ 
ect. The delay in procuring the funds, in con¬ 
structing the project, will cause irreparable dam- 
age, not to PWA, but to the City of Hominy. tTo 
permit this result, without allowing the City its 
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day in court, is contrary to all the principles of 
equity and good conscience. To permit this result, 
after a determination by the courts of Oklahoma 
that the plaintiff was not entitled to restrain the 
City, would be the height of injustice. 

II. Title II of the National Industrial Recovery Act 

is Constitutional 

A. Title II of the National Industrial Recovery Act is a 
valid exercise of the powers of Congress granted by 
the Constitution and particularly Article I, Section 8, 
clauses 1 and 18 thereof 

The provisions of the Constitution relevant to 
this discussion are: 

Art. I, Sec. 1. All legislative Powers 
herein granted shall be vested in a Congress 
of the United States, * * * 

' * * * * * 

Sec. 8 (1). The Congress shall have 
Power To lav and collect Taxes, Duties, Im- 

» '7 

posts and Excises, to pay the Debts and pro¬ 
vide for the common Defense and general 
Welfare of the United States; * * * 

(2) To borrow Money on the credit of the 
United States; 

* * * * * 

(5) To coin Money, regulate the Value 
thereof, and of foreign Coin, * * * 

* * * * * 

(18) To make all Laws which shall be nec¬ 
essary and proper for carrying into Execu¬ 
tion the foregoing Powers, and all other Pow¬ 
ers vested by this Constitution in the Gov- 


33 


eminent of the United States, or in any De¬ 
partment or Officer thereof. 

***** 

Sec. 9. (7) No Money shall be drawn f rom 
the Treasury, but in Consequence of Appro¬ 
priations made by Law; and a regular State¬ 
ment and Account of the Receipts and Ex¬ 
penditures of all public Money shall be pub¬ 
lished from time to time. j 

Art. II, Sec. 1 (1) The executive Power 
shall be vested in a President of the United 
States of America. 


* 


* 


Sec. 3. * * * he shall take Care that 
the Laws be faithfully executed * ** * 
Art. IV. * * * Sec. 3. * * * (2) 
The Congress shall have Power to dispose 
of and make all needful Rules and Regula¬ 
tions respecting the Territory or other Pij 
erty belonging to the United States; * 

Congress, in the exercise of the foregoing pow<j 


|op- 
* 


rs. 


has enacted Title II of the National Industrial Re¬ 
covery Act. It also made a legislative finding and 
declaration that the Act provided for the general 
welfare of the United States. j 

Title II is in effect an act levying taxes, appro¬ 
priating monies and describing the purposes for 
which and the maimer in which such monies are to 
be expended. 

The means which Congress adopted to effectuate 
the purposes of the Act, and to provide for the gen¬ 
eral welfare are, among others, authorizing and 4i- 
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reefing the executive to allot federal funds to fed- 
eral agencies to finance construction of such federal 
public works as he deems worthy of inclusion in the 
comprehensive program, and to make loans and 
grants to States and public bodies thereof to finance 
or aid in the financing of the construction, repair, 
or improvement of such of their public works as he 
deems appropriate for such inclusion, i. e., those 
which promote the declared national purposes. 

The project of the City of Hominy which is to be 
financed ! bv the loan and grant agreement is but one 
of some 30,000 projects so far included in the com¬ 
prehensive program. These 30,000 projects are 
located in all but a few of the 3.000 counties of the 
United States. Among these projects are hundreds 
of schools and public buildings of every nature; 
streets, sewer systems, waterworks, and other mu¬ 
nicipal facilities, including some 40 or more muni¬ 
cipally-owned facilities for the supplying of electric 
current. The provision of employment accom¬ 
plished through federal financing of the construc¬ 
tion of these projects is nation-wide. Not only 
is employment provided at the site but further em¬ 
ployment is provided in localities far removed from 
the site through the fabrication of the neeessarv 
supplies, materials, equipment, machinery, thus 
further providing employment on a national scale. 
As appears by the report of the Department of 
Labor “Trend of Employment” dated March 1935, 
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pp. 33-40, the financial provision for such employ¬ 
ment aggregated some $770,000,000 to that j date 
(p. 39). The federal financing of provision of em¬ 
ployment through loans and grants (4,020) to local 
public bodies aggregated on September 14, JL935, 
$737,640,459. The total estimated cost was $1,082,- 
249,645, and 535,623,123 man-hours of work were 
provided thereby (Report, Statistical Division, 
P. W. A.). Can it be seriously contended that pon- 
gress could not find this to be for the general wel¬ 
fare, for the benefit of the nation as a whole ? 

Title II of the Recovery Act and the appropria¬ 
tions thereby made to finance the comprehensive 
program of public works are but a part of the 
scheme of legislation adopted by Congress tb re¬ 
store the functioning of the economic processes and 
so promote the general welfare of the people of the 
United States. The various acts adopted to cprry 
out these purposes, including Title II of the Recov¬ 
ery Act, are valid exercises of. what may be called 
the spending power of Congress, that is, the p(j>wer 
under Article I, Section 8, clause 1, of the Con¬ 
stitution, and th power to dispose of property 
under Article IV, Section 3, clause 2. In the 
aggregate these acts are means to promote the 
purposes declared by Congress, to encourage na¬ 


tional industrial recovery, and are severally inbans 
to promote such recovery. These acts are intended 
to aid, and they have aided and are continuing to 
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aid, the entire population of the United States. 
The aforesaid acts are authority and directions to 
the executive to expend, pursuant to the described 
conditions, appropriations authorized for the pri¬ 
mary purpose of restoring the functioning of the 
economic process. 

The Constitution gives the Congress power “to 
levy and collect taxes, duties, imposts, and excises, 
to pay the debts and provide for the common de¬ 
fence and general welfare of the United States.’’ 
It is true that yi the early years of the Republic 
divergent, views as to the construction of the said 
clause were entertained bv the founders of the 
nation, and particularly by Madison and Hamilton. 
Thus, Madison contended that the clause was lim¬ 
ited by all tlie succeeding clauses of Section 8 of 
Article I, that Congress was to be given power to 
levy and collect taxes only for the purpose of carry¬ 
ing out the powers expressly granted by the pre¬ 
ceding clauses. Hamilton, in his Report on 
Manufactures, of December 5, 1791, urged the 
broader view, that the power to levy taxes was 
limited onlv bv the following words of the clause, 
namely “to pay the debts and provide for the com¬ 
mon defence and general welfare of the United 
States." The long continued practice of the Con¬ 
gress, as well as the decisions of the Supreme Court 
of the United States and other courts, have upheld 
the Hamiltonian view. 
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The plaintiff in its brief discusses the history of 
the clause in the Constitutional Convention. Pflain- 
tiff adverts to the fact that the clause as origifially 
proposed did not contain the words “to pay the 
debts and provide for the common defence; and 
general welfare of the United States”, and then 
proceeds (p. 14) : 

Had the clause stood thus there would have 
been no doubt of the implied power of fDon- 
gress to appropriate money to execute the 
enumerated powers and to pay debt^ in¬ 
curred in their exercise, and there would, of 
course, never have been a thought that tfhere 
was power to appropriate for broader ends. 

We agree, but the very fact that no doubt could 
have arisen under the original clause confirms only 
the more strongly the view that the addition of 
these words was intended to affect in some way the 
meaning of the clause. The plaintiff concedes that 
no doubt existed before, that the power grafted 
would have been to levy taxes to carry out the other 
powers of Congress; and then asks us to believe 
that the addition of words broadening that power 
should not be construed to broaden the power, but 
only to leave the situation exactly as it was without 
such words. This is absurd. 

It is significant that in the entire history of the 
nation not a single Act of Congress appropriating 
money to provide for the general welfare or ;for 
purposes found by Congress to be national has t>een 


i 

i 


I 
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held unconstitutional by the Supreme Court. 
There are, indeed, few instances in which the power 
of Congress in this regard lias even been challenged. 
In U. S. v. Gettysburg Railway Company, 160 U. 
S. 668, the Supreme Court sustained the power of 
the Federal Government to condemn the land on 
which The Battle of Gettysburg was fought for 
the purpose of laying out a national park, saying 

(p.682): 

Can it be that the Government is without 
power to preserve the land and properly 
mark out the various sites upon which the 
struggle took place? Can it not erect the 
monuments provided for by these acts of 
Congress or even take possession of the field 
of battle in the name and for the benefit of 
all the citizens of the country for the present 
and for the future ? Such a use seems nec¬ 
essarily not only a public use but one so 
closelv connected with the welfare of the 

w 

republic itself as to be within the powers 
granted Congress by the Constitution for the 
purpose of protecting and preserving the 
whole country. 

The powers so granted Congress are the powers 
to lay and collect taxes to provide for the common 
defense and general welfare. 

The cases cited by the plaintiff concerning lim¬ 
itations upon the right to tax or to appropriate 
monies, all turn upon the distinction between pub¬ 
lic and private bounties. Indeed, the very citations 
set forth in the plaintiff’s brief recognize the dis- 
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tinction between public and private enterprises, 
and approve the payments for public 
Thus, in Bodge v. Mission Township, 107 Fed. 
at 830 (cited at page 23 of plaintiff’s brief), 
ties to sugar mills are stricken down because | the 
erection of sugar mills “is no such public objecf as 
the construction of railroads, our chief means of 
transportation, whose rates are regulated by law, 
which may be used bv everv citizen having reason- 
able compensation, and which are of universal 
benefit." (Italics ours.) How much more public 
is that benefit when the citizens themselves not only 
may use the facilities for a reasonable compensa¬ 
tion, but will themselves own the svstcm. So in 

%! 

Lowell v. Boston, 111 Mass. 454, 461, cited at page 
23 of the plaintiff’s brief, the distinction is made 
between private interests and public interests. 

In view of the long line of cases holding the con¬ 
struction and operation of municipal power plants 
to be a proper use of public funds, even though 
the plants serve individuals and private business 
in competition with privately-owned power plants, 
it scarcely seems open to question that this ifs a 
public and not a private purpose. See Rushville 
Gas Co. v. City of Rushville, Ind., 121 Ind. 206, 23 
X. E. 72 (1889); Crawfordsvillc v. Braden, 130 
Ind. 149, 28 X. E. 849 (1891); Lynn v. Chambers - 
burg, 160 Pa. 511, 28 Atl. 842 (1894) ; Jacksonville 
Electric Light Co. v. Jacksonville, 36 Fla. 229, j 18 
So. 677 (1895) ; Puget Sound Power Co. v. Seattle, 
Wash. 291 U. S. 619 (1934). I 
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(Schechter v. U. S., 79 L. Ed. 888 (cited at page 
25, appellant's brief), involving the commerce 
clause, lias no application whatsoever to this case.) 

The plaintiff further relies upon Miles Planting 
Co. v. Carlisle, 5 App. D. C. 138 (where a similar 
distinction between public and private bounties is 
made). In that case it was held that sugar pro¬ 
ducers were not entitled to certain bounties pro¬ 
vided for in the Act of Congress of October 1,1890, 
upon the grounds that the sugar bounty provisions 
of that law had been repealed by a subsequent act, 
and secondly, because Congress had not the power 
to appropriate for such purposes. The conclusion 
that Congress could not appropriate for such pur¬ 
poses was overruled by the Supreme Court of the 
United States in United States v. Realty Co., 163 
U. S. 427, where the Supreme Court upheld a sub¬ 
sequent Act of Congress providing for the payment 
of bounties to sugar producers who had complied 
with the provisions of the Act of 1S90, but had been 
deprived of their bounties by the repealing act of 
August 28, 1S94. Of course, the court did not de¬ 
cide that the Act of 1890 was constitutional. It 
upheld, however, the right of Congress to appropri¬ 
ate monies to pay the moral obligations incurred by 
reason of that Act—that is, to pay sugar bounties. 

The Court said: 

Under the provisions of the Constitution 
(Article I, Section 8) Congress has power 
to lay and collect taxes, etc., “to pay the 
debts 7 ’ of the United States. Having power 
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to raise money for that purpose, it of cojirse 
follows that it has power when the Kidney 
is raised to appropriate it to the same 
object. 

Bv what sort of reasoning can it be argued that 
the same language which authorizes Congress to 

i 

appropriate money to pay a moral obligation sjich 
as that in the United States v. Beatty Co. case dioes 
not also authorize Congress to appropriate money 
to achieve a national purpose essential to the gen¬ 
eral welfare ? 

The power of Congress to appropriate monieS| to 
provide for the general welfare, and indeed, for the 
very purposes here questioned, has been recently 
upheld in several cases. 

In Missouri Utilities Company v. City of Cali¬ 
fornia et at., 8 F. Supp. 454, in a case which involved 
the same questions as those presented here, tpe 
court said: 

My conclusion is that the Congress lifts 
the power to appropriate money for the prb- 
motion of the general welfare and that it is 
not restricted in so doing to objects germane 
to its other delegated powers. Congress 
therefore has the power to appropriate 
money for the relief of anv condition of un- 
employment which is not merely local but 
is national in its extent and hence inimical 
to the general welfare. 

In Longer v. United States, 76 Fed. (2d) 817, de¬ 
cided May 7, 1935, the Circuit Court of Appealjs 
for the Eighth Circuit, had occasion to examine th^ 
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question whether Congress is limited in its expendi¬ 
tures to purposes within the powers expressly 
delegated. The court said (p. 825) : 

Article 1, Section 8, of the Constitution be¬ 
stows upon Congress the power “to lay 
and collect Duties, Imposts, and Excises, to 
pay the Debts and provide for the common 
Defense and general Welfare of the United 
States/’ The theory that the power of Con¬ 
gress to appropriate money for the general 
welfare is confined to the enumerated powers 
expressed in article 1 of the Constitution 
finds no support in the long-continued prac¬ 
tice of Congress. Moneys have been appro¬ 
priated from time to time from the United 
States Treasury for purposes outside of the 
enumerated powers, and this long continued 
practical construction of the Constitution by 
Congress is entitled to great respect. Myers 
v. United States , 272 U. S. 52: United States 
v. Eaton , 169 U. S. 331; McPherson v. 
Blacker , 146 U. S. 1. In the last-cited case, 
it is said: 

“The construction to which we have re¬ 
ferred has prevailed too long and been too 
uniform to justify us in interpreting the 
language of the Constitution as conveying 
anv other meaning than has heretofore been 
ascribed, and must be treated as decisive/’ 

The Circuit Court of Appeals, 10th Circuit in 
Kansas Gas t£* Electric Co. v. City of Independ¬ 
ence, Kansas (August 20, 1935, not yet reported), 
considered at length the history of the general-wel¬ 
fare clause, both in the Constitutional Convention 
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and in its subsequent interpretation. The pourt 
reviews thoroughly the history of the clause: and 
upholds the broader view, saying: 

There is no finer example of expert drafts¬ 
manship of fundamental law than the Con¬ 
stitution of the United States. Words iwere 
chosen and employed with meticulous pare, 
and surplusage was scrupulously avoided. 
Section 8 of Article I confers on the |Con- 
gress seventeen specifically enumerated (pow¬ 
ers, and each clause is separated by a Semi¬ 
colon. (In U. S. Stat. L., Vol. 1, p. 13, the 
clauses are separated by colons.) 

To these is added the following: “To ijiake 
all laws which shall be necessary and prpper 
for carrying into execution the foregoing 
powers.’’ j 

If the taxing power were limited to the 
power to lay taxes to effectuate the sixteen 
specific powers that follow’ it, the taxing 
clauses w’ould be mere verbiage, because the 
power last quoted authorizes the Congress 
to make all laws necessary and propep to 
carry into execution the sixteen specific 
powers granted by the provisions which pre¬ 
cede it. By the plain meaning of the lan¬ 
guage employed, Congress is given a specific 
and independent grant of pov’er to lay and 
collect taxes to pay the debts and provide 
for the common defense and general welfare 
of the United States. This, and the long 
practical construction given the taxing 
clause, leads us to reject the Madison inter¬ 
pretation. 
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We conclude that Section 8 of Article I 
gives Congress the power of taxation and 
limits the purposes for which tuxes may be 
levied and appropriated, namely, to pay the 
detyts and provide for the common defense 
and general welfare of the United States. 

We further conclude that the phrase “gen¬ 
eral welfare” is not limited by the specifi¬ 
cally enumerated powers, but that the 
welfare must be national or general as con¬ 
tra-distinguished from local or special. 

The broader interpretation, which has thus been 
conclusivelv established bv the courts, has been 
likewise affirmed by the actual practice of Con¬ 
gress and concurred in bv the many commentators 
on the Constitution. 

Congress has from the very beginning declared 
certain purposes national and promotive of the 
general welfare of the United States and has ap¬ 
propriated Federal funds and property to further 
them. 

The more prominent instances in which Con¬ 
gress has levied taxes and made appropriations or 
disposed of property of the United States to pro¬ 
mote purposes deemed by it national although not 
within subject matters which the Constitution 
specifically authorizes Congress to regulate may 
be grouped as follows: 

1. Federal grants to States in aid of education .— 

This includes the Act admitting Ohio into tin* 
Union (1802); the Act of July 2, 1862 (12 Stat. 
503), granting Federal Public lands to States in 
return for their pledge to establish colleges; the 


donations to each State and territory for the| main¬ 
tenance of colleges for the benefit of agriculture 
(26 Stat. 417) ; the Smith-Lever Act of 1914 (38 
Stat. 372); the Smith-Hughes Act of 191.7) 39 
Stat. 929); the Act of 1920 authorizing the appro¬ 
priation after 1921 of $1,000,000 annually jin co¬ 
operation with the States in the vocational rehabili¬ 
tation of persons disabled in industry (41j Stat. 
715) ; and the Acts of March 3,1879 (20 Statj 468), 
and June 25, 1906 (34 Stat. 460), appropriating 
large sums to the American Printing School for 
the Blind at Louisville, Kentucky. The constitu¬ 
tionality of these appropriations seems never to 
have been questioned, but, on the other hancjl, has 
been, by implication, repeatedly assumed, fdr the 
provisions of the statutes have been interpreted 
and applied by the Supreme Court in a very jlarge 
number of cases ( Campbell v. Doe (1851), 13 How¬ 
ard 244; Haire v. Rice (1907), 204 U. S. 291; Cali¬ 
fornia v. Desert, etc. ? Co. (1917), 243 U. S. 415; 
Ervien Comm. New Mexico v. U. S., 251 U. S. 41). 

In Wyoming v. Irvine (1907), 206 U. S. 278, the 
Morrill Act (July 2, 1862, 12 Stat. 503), the first 
nation-wide appropriation of land to the purposes 
of education was interpreted by the Supreme Court 
without anv suggestion that its constitutionality 
was questionable. 

2. Grants in aid of safeguarding maternity .— 
Maternity Act of November 23,1921 (42 Stat. ^24). 
See Massachusetts v. Mellon, 262 U. S. *447; 
Frothing ham v. Mellon, 262 L T . S. 447. j 

10478—.'J5-4 
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3- Appropriations to finance banks and fiscal op¬ 
erations.—"Federal Farm Loan Act (39 Stat. 360). 
In Smith v. Kansas City Title and Trust Co., 255 
U. S. 180, where (in a case involving the borrowing 
of money to aid in agricultural development), Mr. 
Justice Lay, speaking for the court, said (p. 208) : 

Since the decision of the great cases of 
McCulloch v. Maryland, 4 Wheat. 316, and 
Osborn v. Bank, 9 Wheat. 738, it is no longer 
an open question that Congress can estab¬ 
lish banks for national purposes * * *. 

While the express power to create a bank 
or incorporate one is not found in the Con¬ 
stitution, the court, speaking by Chief Jus¬ 
tice Marshall, found authority so to do in 

* 

the broad general powers conferred by the 
Constitution upon the Congress to lay and 
collect taxes, to borrow money, to regulate 
commerce, to pay the public debts, to de¬ 
clare and conduct war, to raise and support 
armies, to provide and maintain a navy, etc. 
* <* *. In First National Bank v. Union 

Trust Co., 244 U. S. 416, 419, the Chief Jus¬ 
tice, speaking for the court, after reviewing 
McCulloch v. Maryland and Osborn v. Bank, 
and considering the power given to Congress 
to pass laws to make the specific powers 
grafted effectual, said: “In terms it was 
pointed out that this broad authority was 
not stereotyped as of any particular time, 
but endured, thus furnishing a perpetual 
and living sanction to the legislative au¬ 
thority within the limits of a just discre- 
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tion enabling it to take into consideration 
the changing wants and demands of I society 
and to adopt provisions appropriate fo meet 
any situation which it was deemed required 
to be provided for.” 

Title II of the Recovery Act establishing Pj. W. A. 
may be related to the same powers as support Con¬ 
gress in establishing farm loan and other banks for 
national purposes. P. W. A. is a fiscal institution 
of the Government, lending and granting national 
moneys to finance the construction of public! works 
throughout the nation. It buys and sells | bonds 
of States and of their subdivisions (Sectioii 203). 
The bonds purchased, if retained, support the 
credit of the United States, and if sold their pro¬ 
ceeds become available for further fiscal operations. 

4. Reclamation Acts .—The Reclamation! Acts, 
beginning in 1902, authorize advances of Federal 
funds without interest to irrigation districts estab¬ 
lished by State law. (See 32 Stat. 388.) Many of 
these acts provide for the generation and sale of 
electric power by the districts. (See 34 Stat] 117.) 
Such acts have been sustained in U . S. v. Hanson, 
167 Fed. 881; Burley v. U. S., 179 Fed. 1. 

5. Appropriations to finance the Red Cross .— 
Joint Resolutions of March 7, 1932, 72d Congress, 
1st Session (Chap. 72, U. S. Stat. at Larg^, Vol. 
47, Part 1, p. 61), authorizing the distribution of 
Government-owned wheat through the American 
National Red Cross and other organizations for 
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relief of distress; the resolution of July 5, 1932 
(Stat. at Large, Vol. 47, Part 1, p. 605), author¬ 
izing the distribution of Government-owned wheat 
and cotton to the American National Red Cross and 
other organizations for the relief of distress; joint 
resolution of July 22, 1932, making appropriations 
to enable the Federal Farm Board to distribute 
Government-owned wheat and cotton to the Ameri¬ 
can National Red Cross, etc. (appropriations of 
$40,000,000, Stat. at Large, Vol. 47, p. 741); and 
the act of February 8,1933 (Stat. at Large, Vol. 47, 
Part 1, p. 797), authorizing the distribution of Gov¬ 
ernment-owned cotton to the Red Cross. 

It cannot be disputed that great weight is to be 
given to this long-continued practical construction. 
United States v. Midwest Oil Co., 236 U. S. 459, 
472, 473, and cases cited: Martin v. Hunter's Les¬ 
see, 1 Wheat. 304, 352; McCulloch v. Maryland, 4 
Wheat. 316, 401; Field v. Clark, 143 U. S. 649, 
691; Downes v. Bidwell, 182 U. S. 244, 286; Og¬ 
den v. Saunders, 12 Wheat. 212, 290. 

The Court said, Ogden v. Saunders: 

Another reason for reversal is, that the 
judges of the Supreme Court have no right 
to sit as circuit judges, not being appointed 
as such, or in other words, that they ought 
to have distinct commissions for that pur¬ 
pose. To this objection, which is of recent 
date, it is sufficient to observe, that practice 
and acquiescence under it for a period of 


. i ; 

several years, commencing with the Organi¬ 
zation of the judicial system, afford an irre¬ 
sistible answer, and has indeed fixed the con¬ 
struction. It is a contemporary interpreta¬ 
tion of the most forcible character. This 
practical exposition is too strong and obsti¬ 
nate to be shaken or controlled. 

In Martin v. Hunter's Lessee, 1 Wheat. 304, 351, 
the Supreme Court, in holding that the appellate 
jurisdiction of the Supreme Court extends to a final 
judgment or decree in any suit in the highest court 
of a State in the cases enumerated in the 25th sec¬ 
tion of the Judiciary Act gave as one of the Reasons 
for its conclusions the practical construction which 
had been given both to the Constitution and the 

Judiciary Act. 

* 

In the case of Cohens v. Virginia , 6 Wheat. 264, 
418, the Supreme Court by Justice Marshall, in a 
case involving the same question as that involved 
in Martin v. Hunter's Lessee, placed great stress 
upon practical and contemporaneous construction. 

In the case of McCulloch v. Maryland, 4 Wheat. 
316, Chief Justice Marshall, in discussing the 


weight which should be given to the practical con¬ 
struction of the Constitution bv the courts, s*jiid: 

The first question made in the cause 
is, has Congress power to incorporate a 

con- 
early 


bank ? * * * The principle now 

tested was introduced at a very 


period of our history, has been recognized 
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by many successive legislatures, and has 
been acted upon by the judicial department, 
in cases of peculiar delicacy, as law of un¬ 
doubted obligation. It will not be denied 
thatj a bold and daring usurpation might be 
resisted after an acquiescence still longer 
and more complete than this. But it is con¬ 
ceived that a doubtful question, one on 
which human reason may pause and the hu¬ 
man judgment be suspended, in the decision 
of which the great principles of liberty are 
not concerned, but the respective powers of 
those who are equally the representatives of 
the people are to be adjusted, if not put at 
rest by the practice of the government, ought 
to receive a considerable impression from 
that'practice. An exposition of the Consti¬ 
tution deliberately established bv legislative 
acts on the faith of which an immense prop¬ 
erty has been advanced ought not to be 
lightly disregarded. 

The great commentators have also upheld the 
Hamiltonian view. 

Story, in his work on the Constitution, Vol. 2, 
secs. 907-98S, advances the same views as to the 
powers of the Congress to appropriate money for 
the general, welfare of the United States as were 
entertained by Hamilton, Monroe, and Jackson. 
In section 909 he says: 

No person has the right to assume that any 
part of the Constitution is useless or is with¬ 
out a meaning; and a fortiori no person has 
a right to rob any part of a meaning, nat- 
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ural and appropriate to the language in the 
connection in which it stands. No^, the 
words have such a natural and appropriate 
meaning, as a qualification of the preceding 
clause to lay taxes. When, then, shoulti such 

a meaning be rejected ? | 

■ 

In discussing the contention at that tirr|ie ad¬ 
vanced bv some, that the grant to lav taxes and 
make appropriations for the general welfare was 
limited to the specific objects enumerated in section 
8 of Article I, he savs, in section 916: 

Stripped of the ingenious texture by which 
this argument is disguised, it is neither more 
nor less than an attempt to obliterate from 
the Constitution the whole clause, “to pay 
the debts and provide for the common de¬ 
fense and general welfare of the United 
States’’, as senseless or inexpressive o|* any 
intention whatsoever. 

and in secs. 923, 924, he says: 

But then, it is said, if Congress may la} 
taxes for the common defense and gejneral 
welfare, the money may be appropriated for 
those purposes, although not within the 
scope of any other enumerated powers. 
Certainly, it may be so appropriated | for 
if Congress is authorized to lay taxes for 
such purposes, it would be strange if, yrhen 
raised, the money could not be applied to 
them. That would be to give a powei) for 
a certain end, and then deny the encj in¬ 
tended by the power. * * * 
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If there are no other cases which concern 
the common defense and general welfare, ex¬ 
cept those within the scope of the other 
enumerated powers, the discussion is merely 
nominal and frivolous. If there are such 
cases, who is at liberty to say that, being 
for the common defense and general wel¬ 
fare, the Constitution did not intend to em¬ 
brace them? 

Mr. Pomeroy, in his work on Constitutional Law, 
third edition, sections 274 and 275, in discussing 
the power conferred upon the Congress by the para- 
graph under consideration, reaches the same con¬ 
clusion. And Willoughby on the Constitution, sec. 

v.' ^ t 

269, declares categorically: 

The doctrine has become an established 
one that Congress may appropriate money in 
aid i of matters which the Federal Govern¬ 
ment is not constitutionally able to admin- 
ister and regulate. 

Burdick on the Constitution, sec. 77, takes a sim¬ 
ilar position. 

Thus, the concurring views of the courts, of Con¬ 
gress, and of the commentators leads inescapably to 
one conclusion, that clause 1 of section 8 of article I 
means exactly what it savs and that Congress has 
indeed the power to levy taxes to provide for the 
general welfare of the United States. And Title 

II of the National Industrial Recovery Act is a 

* 

valid exercise of this power. 

That Title II of the National Industrial Recov¬ 
ery Act does effectuate the purposes declared na- 
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tional bv Congress and the general welfaire is 
indisputably shown by the results. During the 
months in which the program has been in full swing 
weekly reports on public-works projects (including 
railroad and federal) show that direct employment 
has averaged 600,000 men. In addition, produc¬ 
tion of enormous quantities of building materials 
necessary to construct the many projects hap re¬ 
sulted in indirect employment estimated by statis¬ 
ticians at about 1,200,000 men. Can it be questioned 
that an Act pursuant to which there is placed in 
the hands of approximately 1,800,000 men thereto¬ 
fore unemployed the means with which to obtain 
such necessities for themselves and their families 
through labor promotes economic recovery and so 
the public welfare % And from the opposite ajngle, 
the construction throughout the United States of 
permanent useful public improvements in and of 
itself contributes to the general welfare by making- 
available the conveniences of life through social 
service heretofore denied many of our people, and 
by increasing in a large measure the capital assets 


of the nation. 

Experience thus shows that Congress’ determina- 

i 

tion that the expenditure of the monies appropri¬ 
ated by the National Industrial Recovery Act| are 
for the general welfare, for the national benefit, 
was correct. But that question is not open to con¬ 
sideration. Congress has made the determination 
and acted upon the basis thereof. It is well settled 
that these matters are exclusive for legislative | de- 
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termination, and that the courts are not concerned 
with the wisdom or expediency of legislative enact¬ 
ments (German, etc., Ins. Co. v. Lewis, 233 U. S. 
389; McCray v. U. S., 195 TJ. S. 27, 54; A. C. L. Ry. 
v. Georgia, 234 XL S. 280, 288; C. B. & Q. Ry. v. 
McQuire, 219 U. S. 549, 564; McLean v. Arkansas, 
211 U. S. 539, 547). 

The objections of the plaintiff, which seem to be 
that Title: II of the National Industrial Recovery 
Act is neither national nor public, are conclusively 
answered by the Circuit Court of Appeals for the 
Tenth Circuit, in Kansas Gas and Electric Co. v. 
City of Independence, Kansas (decided August 20, 
1935, not yet reported), where the court upheld the 
constitutionalitv of Title II under the general wel- 
fare clause, saying: 

Does Title II of the National Industrial 
Recoverv Act, in authorizing loans and 
grants to the States and municipalities for 
constructing public works or projects, pro¬ 
vided for the “general welfare'’ as we have 
construed those words in the Constitution? 

That is a question to be determined in the 
first instance by the Congress, and in de¬ 
termining what will provide for the general 
welfare, Congress must be accorded wide 
discretion. With its determination the 
courts may not interfere unless it clearly 
and indubitably appears that the purpose 
for which a tax is to be laid, collected, and 
appropriated is not within the limitations 
fixed by the Constitution. 
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There was general unemployment. [Mil¬ 
lions were dependent upon private charity 
and public relief for food and shelter. | The 
situation was national in its scope. Private 
charities and local governmental agepcies 
were not meeting the widespread need for 
relief. 

* * * * * 

True, such a public works project, when 
viewed by itself, is local in character; pow- 
ever, when viewed as an integral part |of a 
comprehensive plan and program, it may be 
national in scope and character. 

Nor can we say that such loans or grants 
would constitute expenditures for a private, 
as distinguished from a public, purpose. The 
purposes to be accomplished were the re¬ 
duction of unemployment and the rehabili¬ 
tation of industry, to the end that the gov¬ 


ernment should be freed of the public bur¬ 
den of relief for the needy. 

* * * * * 

If the government may appropriate mpney 
for the relief of the indigent, where the need 
is national in scope and character, may it 
not accomplish that end indirectly by pro¬ 
moting State and municipal public works 
throughout the Nation in order to stimulate 
industry and reduce unemployment, and is 
not the means to accomplish the end a flat¬ 
ter for congressional determination? j 
Nor does the federal government by leak¬ 
ing loans and grants under this Act encroach 
on the sovereign rights of the States. It 4oes 
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not enter the territorial limits of the States 
and there, through its own agencies or in- 
strumentalities, engage in a non-Federal 
activity. It simply advances funds bv loans 
or grants to States and their agencies, to 
carry out their own powers to construct pub¬ 
lic projects, for the purpose of promoting 
the general welfare of the United States. 

B. Title II pf the National Industrial Recovery Act does 
not delegate legislative power 

The plaintiff challenges the legality of the loan 
and grant agreement on the ground that in so far as 
Title II, Section 203, empowers the President or 
the Administrator to select projects for financing, 
it is an unconstitutional delegation of legislative 
power. Plaintiff’s counsel no doubt rest this point 
in large measure upon Panama Refining Company 
et al. v. Ryan ct ah, 293 U. S. 388 (decided January 
7, 1935), which declares Section 9, subsection 
(c), of Title I of the National Industrial Re¬ 
covery Actjan unconstitutional delegation of power 
to the President. That subsection authorized him 
to prohibit the transmission in interstate and for¬ 
eign commerce of petroleum in excess of the 
amounts permitted to be produced or withdrawn 
from storage by State legislation. Violations of 
such orders as the President might make in the 
premises were authorized to be penalized by fine 
and imprisonment. The orders of the President 
authorized by this section were necessarily regula- 
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t.ions under penalty of conduct of a large groijip of 
persons engaged in the production and sale of oil. 
The constitutional power of the Congress to delegate 
to the President discretion to select projects jo be 
aided by Federal financing is in a category fat re¬ 
moved from the power to prescribe rules of conduct. 

A loan and grant to a municipality to financje its 


project is not a regulation of conduct. 


No 


city 


is required to accept such loan or grant. No duty 
is imposed upon cities by the act of Congress dr by 
the President’s action thereunder with penalty or 
otherwise. Their conduct is not regulated; they 
voluntarily perform the conditions attached to the 
loan and grant which have the effect of promoting 
the purposes declared by Congress, primarily the 


provision of nation-wide employment. The condi¬ 
tions prescribed by the loan and grant agreement 
are conditions attached to the disposition of pj*op- 
ertv of the United States and thev are analogous to 
the conditions required in connection with the sale 
or lease of public lands. The relations between the 
borrower and the Government are not in the nature 
of rules of conduct which are imposed by the au¬ 
thority of Congress to legislate but are contractual 
obligations. 


On page 432 of the court’s decision in the oil case 
it is said: 

We are not dealing with action which, ap¬ 
propriately belonging to the executive prov¬ 
ince, is not the subject of judicial reviewi, or 
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with the presumptions attaching to execu¬ 
tive action. To repeat, we are concerned 
with the question of the delegation of legis¬ 
lative power. If the citizen is to be pun¬ 
ished for the crime of violating a legislative 
order of an executive officer, or of a board or 
commission, due process of law requires that 
it shall appear that the order is within the 
authority of the officer, board, or commis- 
sion, and, if that authority depends on de¬ 
termination of fact, those determinations 
must be shown. * * * When the Presi¬ 

dent is invested with legislative authority, 
as the delegate of Congress, in carrying out 
a declared policy, he necessarily acts under 
the constitutional restriction applicable to 
such a delegation. 

The President has not been invested by Title II 

• 

with legislative authority. That Act prescribes 
how the appropriations are to be expended includ¬ 
ing the making of contracts expressing the terms 
of loans and grants to public bodies authorized by 
the laws of the States to enter into such contracts. 

While the real lawmaking power (rules of con¬ 
duct with penalties) of Congress may not be dele¬ 
gated, discretionary authority may be granted to 
executive or administrative authorities to deter¬ 
mine in specific cases when and how the powers leg- 

islativelv conferred are to be exercised and to es- 
% 

tablisli administrative rules and regulations fixing 
in detail the manner in which the requirements of 
the statutes are to be met and the rights therein 



59 


created to be enjoyed. A leading case is Fiqld v. 
Clark , 143 U. S. 649. Section 3 of the Tariff Act 
of October 1,1890, provided that: ! 

Whenever and so often as the President 
shall be satisfied that the government oj* any 
country producing and exporting sugars, 
molasses, coffee, tea, and hides, raw and un¬ 
cured, or any of such articles, imposes dhties 
or other exactions upon the agricultural or 
other products of the United States, \thich 
in view of the free introduction of jsuch 
sugar, molasses, coffee, tea, and hides into 
the United States, he may deem to be recip¬ 
rocally unequal and unreasonable, he ^liall 
have the power, and it shall be his du :y to 
suspend, by proclamation to that effect, the 
provisions of this act relating to the free in¬ 
troduction of such sugar, molasses, coffee, 
tea, and hides, the production of such coun¬ 
try, for such time as he shall deem jusfy 

It was argued to the court that the statute vested 

in the President an unconstitutional discretionary 

power to determine when certain taxes should and 

when thev should not be levied and collected. The 
* 

Supreme Court upheld the grant of power, saying 
with reference to Section 3 of the statute: 

It does not in any real sense, invest the 
President with the power of legislation 
* * * Congress itself prescribed in! ad¬ 

vance, the duties to be levied, collected,!and 
paid on sugar, molasses, coffee, tea, produced 
by or exported from such designated cjjun- 


i 
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try, while the suspension lasted. Nothing 
involving the expediency or the just opera¬ 
tion of such legislation was left to the deter¬ 
mination of the President. 

Buttfield v. Stranahan, 192 U. S. 470, involved 
an act of Congress authorizing the Secretarv of 
Treasury to establish standards, upon recommenda¬ 
tion of a board of experts, by which should be 
determined the purity, quality, and fitness for con¬ 
sumption of teas sought to be exported into the 
United States, and to exclude from importation 
such teas as would not satisfy these requirements. 
Tn upholding the constitutionality of this act, the 
Supreme Court stated: 

We are of opinion that the statute, when 
properly construed * * *, but expresses 

the purpose to exclude the lowest grades of 
tea, whether demonstrably of inferior pu¬ 
rity, or unfit for consumption, or presumably 
so because of their inferior quality. This, 
in effect, was the fixing of a primary stand¬ 
ard, and devolved upon the Secretary of the 
Treasury the mere executive duty to effectu- 
ate the legislative policy declared in the 
statute. 

J. TU. Hampton, Jr., & Co. v. United States, 276 
U. S. 394, involved the constitutionality of Section 
315 of the Tariff Act of September 21, 1922, which 
delegated power to the President of the United 
States to change rates under flexible tariff provi¬ 
sions. Mr. Chief Justice Taft, in delivering the 
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i 

i 

opinion of the Court which upheld the constitu¬ 
tionality of the Tariff Act, stated: 

The field of Congress involves all and 
many varieties of legislative action, and 
Congress has found it frequently necessary 
to use officers of the Executive Branch, With¬ 
in defined limits, to secure the exact effect 
intended bv its acts of legislation, by vest- 
ing discretion in such officers to make pub¬ 
lic regulations interpreting a statute and di¬ 
recting the details of its execution, even to 
the extent of providing for penalizing a 
breach of such regulations. 

See also: St. Louis, Iron Mt. & So. By. v. Taylor, 
210 U. S. 281; United States v. Grimaud, 220 
U. S. 506; Interstate Commerce Commission i v. 
Goodrich Transit Co., 224 U. S. 194; 51 Michi L. 
Rev. 986 (1933). j 

By Title II of the Recovery Act and by the ap¬ 
propriation acts financing it Congress committed to 
the Executive the duty of expenditure in the man¬ 
ner prescribed by Sections 202 and 203. The ex¬ 
penditure of appropriations is an executive func¬ 
tion. Congress prescribes categories of projects 
which the Executive mav finance with a view to 

ft' 

providing employment quickly (Section 202). Ihe 
selection of projects within those categories is an 
executive matter and is not legislative. The o[nly 
feasible method by which a public-works program 
of the nature and scope which Congress desired, to 
effectuate could be carried out was by conferring 

19478—33-5 
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broad discretion upon the President, through the 
Administrator and through such other agencies as 
he might deem necessarv, to carrv into effect the 
purposes and policies set forth by Congress. 

In Gallardo, Treasurer, v. Puerto Pico r etc., 
Light <£ Power Co., C. C. A., 1st Circuit, 18 Fed. 
(2d) 918, the court determined that the Puerto 
Rico Water Power Act laying out a scheme for the 
development, providing means for it, and giving 
adequate general directions was not invalid as a 
delegation of legislative powers to the Commis¬ 
sioner of the Interior (p. 922). 

From!a review of the cases in which the Supreme 
Court has reviewed acts of Congress delegating 
power to the Executive it is clear that the court is 
concerned that due process of law affecting private 
rights should be provided. Penalties sought to be 
enforced under administrative orders or such or¬ 


ders affecting private property are required to be 
based on findings supported by adequate evidence. 
But the 1 court has never assumed to review delega- 
tions to; the Executive to expend appropriations. 

The appellant contends that lump-sum appro¬ 
priations to finance the accomplishment of the com¬ 
prehensive program of public works to be prepared 
by the executive department is a delegation of leg¬ 
islative power, but neither the appropriation itself 
nor the acts prescribing the purposes for which 
the moneys are to be expended and the means to 
be applied by the executive in accomplishing those 
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purposes are legislative. An appropriation ajt is 
a grant by the taxing power. Originally it was the 
practice to make lump-sum appropriations. [The 


appropriations voted by the Congress of the Con¬ 
federation on July 18, 1785 follow: Civil Depart¬ 
ment, $122,331; Military, $187,224.32; Marline, 


$30,000; Indian Treaties, $5,000; Federal Build¬ 
ings, $30,000; Contingencies, $60,000. 29 Journals 
of the Continental Congress (Fitzpatrick, ed.; 
Washington, 1933), 543. i 

The first appropriation act under the Constitu¬ 


tion, which received President Washington’s jap- 
proval September 29, 1789, is so brief that it ijiay 
be quoted entire: j 

An act making appropriations for the 
present year: Section 1. Be it enacted by the 
Senate and House of Representatives of the 
United States of America in Congress assem¬ 
bled, that there be appropriataed for the 
service of the present year, to be paid out 
of the monies which arise, either from the 
requisitions heretofore made upon the sev¬ 
eral states, or from the duties on impost and 
tonnage, the following sums, viz. A sum 
not exceeding 216 thousand dollars for de¬ 
fraying the expenses of the civil list, under 
the late and present government; a sum not 
exceeding 137 thousand dollars for defray¬ 
ing the expenses of the department of war; 
a sum not exceeding 190 thousand dollars 
for discharging the warrants issued by tiLie 
late board of treasury, and remaining uin- 
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satisfied; and a sum not exceeding 96 thou¬ 
sand dollars for paying the pensions to in¬ 
valids. 1 Stat. L. (Peters, ed.; Boston, 
1856), 95. 


The second appropriation act (March 26, 1790) 
voted monev for the same general categories as 
the first, but also contained certain more specific 
items. Ibid., 104—06. The third act (February 11, 
1791), contained only the same general categories 
as the first, and the grant for “the civil list'" is 
stated to l>e based on estimates from the Secretary 
of the Treasure. The entire act fills about two- 
thirds of a page. Ibid., 190. 

Beginning with the second Congress the annual 
appropriation acts became more and more detailed; 
and those voted by the 24th Congress, 1st session 
(May 9 and 14,1836), fill more than fourteen pages 
of minute specifications. 4 Ibid., 17-31. Even so, 
there were certain fields in which Congress long 
left executive discretion a nearly free hand in 


this matter. As Attorney-General Cushing was 
later to point out, the provision made in the an¬ 
nual appropriation acts during Jefferson’s two ad-, 
ministrations and during Madison’s first admin- 
istration “for the expenses of intercourse with for¬ 
eign nations’', was voted in lump sums. “Just 
those words, and nothing more, disposed of the 
whole matter.” 7 O-pins. A-G , 194-202; citing 2 
Stat. L. 185, 214, 269, 321, 388, 436, 466, 524. In¬ 
deed it was not until 1855 that Congress began to 
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assign definite diplomatic grades to named coun¬ 
tries with a specified annual compensation for each. 

The latest chapter in this history is supplied by 
the Budget Act of 1921, which, following similar 
reforms in municipal government in various cities 
of the United States, represents an effort to restore 
to the national Executive the function of planning 
expenditure, while leaving to Congress its proper 
function of consent and grant. In the words of 
Professor Willoughby, the art makes the Presi¬ 
dent “tile working head of the administration in 


hit 


:ate 

m ea- 


fact as well as in name. The budget serves as 
plan of operations/’ 3 Encij. Soc. Sex., 42. 

The maxim that the legislature mav not deles 
its power comes from John Locke’s Second T 
Use on Civil Government, Chap. XI. His wefrds 
are. “The legislative cannot transfer the power of 
law-making * * *” (Morley, ed.), P* 366. As 
we have seen, an appropriation is a grant by the 
taxing power, not law-making. It is obvious that 
Locke had no intention of calling into question the 
practice which then prevailed with Parliament of 
making money grants to the monarch in lump spins 
for general purposes. 

The Constitution provides (Art. I, Section 9,|C1. 
7) : “No money shall be drawn from the Treasury, 
but in consequence of appropriations made by law.” 
This is a restrictive provision; upon which branch 
of the government was it intended to operate? 


I 
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Clearly, not upon the legislative or the judicial 
branches. There remains only the executive 
branch. The provision reflects, in short, the idea 
that expenditure is primarily an executive func¬ 
tion. while the participation of the legislative 
branch in this function is essentiallv negative— 
that of a check—and. Congress, while able to 
stipulate any terms it chooses as the condition of 
its making an appropriation, and thereby to limit 
the effective scope of the inherently executive 
power of planning and directing expenditure, is 
not under any compulsion to do so. 

Plaintiff’s invocation of the maxim against dele- 
gated legislation is, therefore, totally baseless 
and irrelevant. Not onlv historv but best mod¬ 


ern practice supports the proposition that the 
planning of public expenditure as well as actual 
expenditure is an executive function. In leaving 


this function with the Executive. Title II of the 


National Industrial Recovery Act is not violating 
the Constitution, it is preserving it. The act is a 
wholesome precedent in this held of legislative 


power. 

The Constitution, by empowering Congress to 
expend moneys to promote the general welfare, 


leaves to its discretion 


the decision whether to do 


so by specific appropriations to specific purposes 
or by lump-sum appropriations to the executive to 
be expended at the discretion of the President. 

In Way man v. Southard , 10 Wheat. 143 (cited 
by Chief Justice Hughes in the Panama Refining 
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ease). Chief Justice Marshall said that Congress, 
having declared the legislative policy, the execu¬ 
tive may be left to ‘‘fill up the details” under the 
general provisions made by the legislature. 

In Federal Radio Commission v. Nelson Broth¬ 
ers, 289 U. S. 266, the court considered the Radio 
Act of 1927 which authorized the Federal Radio 
Commission to make appointments of wave lengths 
to various stations. The statute authorized the 
Commission to act as public convenience, interest, 
or necessity requires. In sustaining a decision of 
the Commission under the statute, the court said, 
page 636: 

This criterion is not to be interpreted as 
setting up a standard so indefinite as to con¬ 
fer a limited power. 

Some further illustrations of the recent practice 
of Congress giving general powers to the Executive 
as to money expenditures may be helpful to the 
court. 

The act of May 22, 1928 (45 Stat., c. 678, Sec. 10) 

. 

authorizes the Secretary of Agriculture to conduct 
such investigations, experiments, and tests as\ he 
deems necessary to promulgate the best methods of 
the reforestation and maintaining favorable Con¬ 
ditions of water fall and appropriates $250,000 
annually for such investigations. 

Section 2 of the same act authorizes the Secre¬ 
tary to conduct various forest investigations imd 
experiments and “in his discretion” to maintain 
forest experiment stations in certain regions, hnd 
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$1,000,000 is appropriated to carry out the provi¬ 
sions of the act. 

By the Act of May 15,1928 (45 Stat. c. 569) Con¬ 
gress established the Mississippi River Flood Con¬ 
trol Commission which, after survevs and in vest i- 
gat ions, shall make recommendations to the Presi¬ 
dent for hood control. The President is to deter¬ 
mine wlwt shall he done and the Board is to carry 
out his directions. The sum of $325,000,000 is 
appropriated for the purposes of the act. 

By the Act of May 23. 192S (45 Stat., o. 706), 
the Veterans' Bureau is authorized to provide addi¬ 
tional hospital and other facilities for veterans (no 
specific improvements being described), and the 
sum of $15,000,000 is appropriated for that 
purpose. 

The Circuit Court of Appeals of the 10th Circuit 
in the Independence , Kansas, case {supra) says, 
on the point of delegation of power by Title II: 

'Does Title II undertake unconstitution¬ 
ally to delegate legislative powers to the 
President ? 


***** 

In Panama Refilling Co. v. Ryan, 293 IT. S. 
388, 421, the court said: 

‘‘Undoubtedly legislation must often be 
adapted to complex conditions involving a 
host of details with which the national legis¬ 
lature cannot deal directlv. The Constitu- 
tion has never been regarded as denying to 
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the Congress the necessary resources o t flex¬ 
ibility and practicality, which will enable it 
to perform its function in laying down j poli¬ 
cies and establishing standards, while leav¬ 
ing to selected instrumentalities the miking 
of subordinate rules within prescribed lmiits 
and the determination of facts to which the 
policy as declared by the legislature is to 
apply. Without capacity to give authoriza¬ 
tion of that sort we should have the anolnaly 
of a legislative power which in many circum¬ 
stances calling for its exertion would be but 
a futilitv.” 

4/ 

See also A. L. A. Schechter Poultry Corp. 
v. United States (decided May 27, 1935), — 
U. S. —, —. 

Section 202 lays down a standard as t(3 the 
program of public works. * * * 

Sections 203 and 206 lay down standards 
as to what projects may be financed or aided 
bv loans or grants. * * * 

V O 

The making of such a loan or grant ik ad¬ 
ministrative rather than legislative in Char¬ 
acter. 

Congress may not delegate power to make 
a law, but it may confer an authority or dis¬ 
cretion as to its execution, to be exercised 
under and pursuant to the law. J. W. 
Hampton, Jr. A Co. v. United States, 276 
U. S. 394, 407. 

But, it is argued that Title II does 1101 ; ex¬ 
pressly command the President to make 
loans or grants to aid in the construction of 
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any; project, and that under it he may act or 
refuse to act, as he may elect. 

It is plain that the determination of 
whether a loan or grant should be made to 
carry out a particular project had to be left 
to administrative discretion. The Congress 
could not specify particular projects nor 
deal with applications for loans or grants for 
particular projects. 

***** 


We believe the Act mav be and should be 

construed as implying a direction to the 

President to carrv out and effectuate its 

% 


purposes, and to make loans and grants, 
within the limits of a reasonable discretion, 


for projects within the program. It clearly 
is our dutv to construe the Act, if fairlv 

• 7 


possible, 4 4 so as to avoid not only the con¬ 
clusion that it is unconstitutional, but also 


grave doubts upon that score.” 

We conclude the Congress, at least as to 
the iclasses of projects specifically enumer¬ 
ated, lavs down a legislative standard and 
declares a legislative policy with requisite 
definiteness, and impliedly directs the Presi¬ 
dent to effectuate the purposes of the Act 
and to make loans and grants, within the 
limits of a reasonable administrative discre¬ 


tion, to projects that fall within the classes 
enumerated in section 202 and the limita¬ 


tions of sections 203 and 206, and that, while 
Title II grants broad administrative author¬ 
ity and discretion, it does not unconstitu¬ 
tionally delegate legislative power. 


71 


It is submitted that the constitutionality of Title 

* 

II of the National Industrial Recovery Act is thus 

conclusively established bv both reason land 

* * ! 

authority. 

*• I 

III. The Contract and All Acts of the Defendants Are 

in Accordance with the Authority Conferred lipon 
Them by the Laws of the United Siaies , and Parlicu- 
larly Title II of the National Industrial Recovery Act 

A. The discretion of the President and of the Adminis¬ 
trator conferred by Title II, Sections 202, 203, is not 
subject to review by the courts 


i 

The bill contains allegations attempting to sl|io\v 
that the agreement by the Administrator to [aid 
the City in financing its project is an abuse of ad¬ 
ministrative discretion. It argues that the pur¬ 
poses of Title II of the Recovery Act will not be 

served bv such aid and that it will in effect destlrov 

•/ 

more employment than it will afford. 

Nothing is better settled than that the courts may 
not review the exercise of administrative discretion 
reposed in officers of the Government by acts of 
Congress in the absence of palpable abuse; and the 
Supreme Court has repeatedly so held (Hous¬ 
ton v. St. Louis Independent Packing Com¬ 
pany, 249 U. S. 479, 329 S. Ct. 332, 63 L. Ed. 717; 
City of New Orleans v. Payne, 147 U. S. 261, 13 
S. Ct. 303.37 L. Ed. 162; Interstate Commerce Cdm. 
v. Chicago <Sc Alton Ry. Company, 215 IT. S. 479, |30 
S. Ct. 163, 54 L. Ed. 291; Johnsons. Drew, 171 U.|S. 
93,18 Sup. Ct. 800, 43 L. Ed. 88; Decatur v. Pau\d- 
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inf/, 14 Pet. 497, 10 L. Ed. 599; Burfenning v. Chi - 
cago, St. P. M. d O. Ry. Company, 163 U. S. 321, 
16 Sup. Ct. 1018, 41 L. Ed. 175; Smith v. Hitchcock, 
226 U. S.I53, 33 S. Ct. 6, 57 L. Ed. 119). 

Congress lias authorized the President and the 
Administrator to determine what projects shall be 
included in the comprehensive program and, if so 
included, how thev shall be financed. These offi- 
cers have 1 included the project challenged in the 
comprehensive program and have determined the 
manner in which financial aid will be extended. 
The allegations of the bill do not state anv such 


abuse of discretion as will justify judicial review. 

While the direct employment on the project may 
be small, the funds applied to the project will have 
a regenerative effect towards industrial recovery. 
While this project alone may be but one small item 
in carrying out the purpose of the Recovery Act, it 
is a part of a great nation-wide aggregate made 
up of many such items. 

In M is son ri Utilities Company v. City of Califor¬ 
nia ct at., Judge Otis concluded his opinion with re¬ 
spect to the validity of the acts of the Administra¬ 
tor alleged in that case to be an abuse of discretion 
with the following statement. 


If Congress has exercised its power un- 
wiselv, if the executive officers of the govern- 
ment have exercised the power conferred on 
them unwiselv, if through lack of wisdom 
and of foresight they are doing damage to 




the republic and its people far outweighing 
the good they are accomplishing, those! are 
unfortunate possibilities in every govern¬ 
ment. The Constitution of the United 
States, which is strong enough to provide 
for any emergency, provides also a sure Rem¬ 
edy against the incompetence of mer[ in 
office. It makes their terms in office ijela- 
tivelv short. 

* i 


IV. The Questions of Oklahoma Law Affect Solely\ the 
City of Hominy; Said Questions Have Been Decided 
by the Courts of Oklahoma Adversely to the Con¬ 
tentions of the Plaintiff; and Are Not Here to Be 
Determined 

The alleged departures from the laws of 
Oklahoma are: 

1. P. W. A. has made no bid upon said 
bonds such as directed by Oklahoma Stat¬ 
utes (1931), c. 32, Art. 2, Pars. 5927 And 


5930 * * * (Tr. p. 9, f. 13). 

2. Said bonds, bv virtue of being ante- 

7 v O 

dated to Mav 1, 1934, likewise fail to cdm- 

4 / 


ply with statutory and Constitutional p *o- 
visions of the State of Oklahoma since there 
can be no sinking fund created by said bonds 
for the years 1934-1935 as required by s^id 
provisions (Tr. p. 9, f. 13). i 

3. Said bonds, by virtue of providing tjor 
semiannual interest payments, violate Ok !a- 
homa Statutes (1931, c. 32, Art. 2, par. 5929, 
in that they fail to comply with the direction 
of the voters, ratifying issue of such bonds. 


for annual interest payments (Tr. p. 9, f. 
13). 

4i. The failure of P. W. A. to deposit two 
percent of the amount of the bonds upon 
making its pretended bid violates Oklahoma 
Statutes (1931), c. 32, Art. 2, Par. 5930 (Tr. 
p. 10, f. 13). 

5. The undertakings assumed by the City 
would constitute an unlawful delegation on 
sovereign duties of the City to the defend¬ 
ants (Tr. p. 11, f. 15). 

This Court is bound to follow the courts of Okla¬ 
homa with regard to the effect of statutes of that 
State. The Supreme Court of Oklahoma has de¬ 
cided that the statutes of the State requiring the 
deposit in cash of 2% of the amount bid for the 
purchase of municipal bonds is for the benefit of 
the municipality and not for the benefit of other 
bidders or of individual taxpayers and that failure 
to make such deposit does not preclude the City 
officers from accepting the bid. Hughes v. City 
of Cushing, 39 Pac. (2d) 13. 

In litigation in which this plaintiff was plaintiff 
and the City of Hominy defendant, the Supreme 
Court of Oklahoma (Oklahoma Utilities Co. v. City 
of Hominy, 31 Pac. (2d) 932 certiorari denied, 293 
U. S. 586) held that the bonds here in question 
were valid, except for the semiannual interest pay¬ 
ments—and as to these, the record shows the waiver 
by the Administrator of the requirements of semi¬ 
annual interest payments. 



The plaintiff, having been defeated in the fore¬ 
going action, brought another proceeding in the 
District Court of Osage County, Oklahoma, |No. 
15892, raising other objections to the City’s pro¬ 
ceedings to which an answer was duly filed by| the 
City. An injunction was prayed for. On May 6, 
1935, the District Judge refused the application for 
the injunction and denied the motion of the plain¬ 
tiff for a rehearing. An appeal was prayed for 

and allowed, but so far as the writer of this brief is 

7 ! 

informed has not been perfected. The petition 
and answer show that substantially the same ques¬ 
tions under local law are raised in that proceeding 
as in this. 

The findings and conclusions follow: 

This cause coming on for hearing this 
10th day of April 1935, pursuant to regular 
assignment for trial, the plaintiff being 
present by its attorney, X. E. McNeill, and 
the defendant being present by its attorney, 
Leander Hall, and both sides having An¬ 
nounced ready for trial, said cause camej on 
for hearing upon the petition of the plaintiff 
to adjudge and decree a contract entered 

into between the Citv of Hominv and the 

* * 

Government, dated January 9, 1935, to be 
null and void and beyond the power and Au¬ 
thority of the City of Hominy to execiite, 
and to adjudge and decree an attempted 
sale of bonds of the City of Hominy, under 
and by virtue of said contract by the Cfty 
of Hominy, be adjudged void, upon the 
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grounds that no unconditional bid had been 
tiled, and the Government had not complied 
with the statute regarding the making of 
said bid. and that the sale of said bonds, 
under said bid and contract, was attempted 
to be consummated by a private contract en¬ 
tered into prior to the time said bonds were 
offered for sale; and upon the answer of the 
defendant, and the reply of the plaintiff. 

The plaintiff, having introduced its evi¬ 
dence and rested, and the defendant, having 
introduced its evidence and rested, and the 
plaintiff having introduced its rebuttal evi¬ 
dence, and the evidence being closed, and 
upon argument of counsel, the court being 
fully advised in the premises, finds and con¬ 
cludes as follows: 

l.i The court finds, as a matter of law, 
that said written contract entered into by 
and, between the Citv of Hominv and the 
Federal Emergency Administrator of Pub¬ 
lic Works, for and on behalf of the United 
States, on January 9, 1935, was not void, 
and under the terms thereof the same did 
not i constitute an improper and unlawful 
delegation of power by the City Council of 
the City of Hominy, to which ruling of the 
Court the plaintiff excepts. 

2. The court further finds and concludes 


as a matter of law, that the bid of the Fed- 
era h Emergency Administrator of Public 
Works, for and on behalf of the United 


States, under the letter and contract entered 
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into, was not void, as being an unconditional 
bid, nor in violation of the statutory jpro- 
visions relating to the manner and me|thod 
of sale of bonds, but constituted a valid bid 
which the Citv of Hominy was authorized! to 
accept, to which ruling of the court, the 
plaintiff excepts. j 

3. The court further finds the issued in 
favor of the defendant and against i the 
plaintiff, to which ruling of the court,| the 
plaintiff excepts. j 

Appropriate orders and decrees then follow, and 
the plaintiff's petition for an injunction is denied. 

It is indisputable, therefore, that the allegations 
of the bill with regard to departures of the City 
from local law are negatived by the decisions of its 
courts in actions between this plaintiff and [the 
substantial party in interest, the City of Hominy. 

V. The Decree Should Be Affirmed 

1. The defendants have established that the case 
does not present a justiciable controversy between 
the plaintiff and the defendants; any injury to the 
plaintiff is so remote from any acts, lawful or un¬ 
lawful, of the defendants that the courts cannot 
take jurisdiction of any claims against the defend¬ 
ants based upon any such injury; the plaintiff jias 
no standing as a taxpayer, either to the Federal 
Government or to the Citv of Hominv, the County 
of Osage, or the State of Oklahoma, to question 
the acts of the defendants. Furthermore, the City 


i;»s74—- c 
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of Hominv's interests will necessarily be substan- 

f* * 

tially affected by any decree herein, and therefore 
it is an indispensable party. In view of the lack 
of a justiciable controversy and the failure to 
join an indispensable party, this court has no 
jurisdiction. 

2. Title 1 II of the National Industrial Recovery 

•/ 

Act is an appropriation act, levying taxes for the 
general welfare of the United States, and is a valid 
exercise of the powers of Congress under the 
Constitution. 

3. The defendants have acted in accordance with 
the authority granted bv Title II of the National 
Industrial Recovery Act, and the loan and grant 
agreement and all action to be taken thereunder 
are valid and legal. 

4. The questions of Oklahoma law raised by the 
plaintiff have been decided by the courts of Okla¬ 
homa and affect onlv the interest of the Gitv of 
Hominv; and this court must find the loan and 

ft 7 

grant agreement and the acts of the Citv of 

o o * 

Hominv ahd these defendants to be valid under the 

ft' 

laws of Oklahoma. 

The appellees are filing a motion for leave to 
supplement the record in this appeal and likewise 
an appendix to this brief, and respectfully request 
that this Court grant said motion and give due 
consideration to said appendix. 

By reason of the premises, appellees respectfully 
submit that the decree of the trial court sustaining 
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appellees 7 motion to dismiss the bill should be 
affirmed; the restraining order heretofore issued by 
this court on the 9th day of July 1935 restraining 
the appellees herein pending the determination of 
this cause should be dissolved forthwith, and the 
appeal dismissed. 

Respectfully submitted. 

Angus D. MacLean, ! 

Assistant Attorney General, 

John W. Scott, 

Special Assistant to the 

Attorney General, j 

Henry T. Hunt, j 

Special Assistant to the Attorney 
General, as Attorney for Harold L. 

Ickes, as Federal Emergency Ad- j 

ministrator of Public Works, 

Carl F. Farbach, 

Assistant Director, Legal Division, 

Federal Emergency Administra¬ 
tion of Public Works, 
Attorneys for Appellees . 

Leslie C. Garnett, j 

United States Attorney, 

District of Columbia. 

j 

David A. Pine, 

Assistant United States Attorney, 

District of Columbia. 
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In the United States Court of Appeals 
for the District of Columbia 


oral 
rks; 
lator 

Of- 


Ix Equity Xo. 6509 j 

Oklahoma Utilities ( omraxy, a CorporaItiox 
Organized and Existing* Under the Laws ol[ the 
State of Oklahoma, Appellant, 

r. 

Harold L. Ickes, Admixistrator of the Fed 
Emergence Administration of Public Wol 
Horatio B. Haekett, Assistant Administr 
Thereof; J. J. Aladigan, Acting Executive 
ficer Thereof; F. E. Schnepfe, Director of Proj¬ 
ects Division Thereof; Henry Morgentliau, Jr., 
Secretary of the Treasure of the United States; 
W. A. Julian, Treasurer of the United States; 
and Guy Allen, Chief Disbursing Officer, pis- 

bursements Division of the Treasure of I the 

%/ 

United States, Appellees. 

MOTION 

I 

To the Honorable the Chief Justice and Justice i* of 
the United States Court of Appeals for the Dis- 
t rict of Columb ia: 

Now comes the defendant, Harold L. Ickes, as 
Federal Emergency Administrator of Public 
Works, and moves that this Court be informed 
that since the final decree below, heretofore entejred 

(85) 
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in the Supreme Court of the District of Columbia 
on June 28, 1935, and on or about September 27, 
1935, said defendant, acting on behalf of the United 
States of America and the City of Hominv, Okla- 
horria, entered into an agreement terminating the 
agreement annexed to the amended bill of com¬ 
plaint (Transcript of Record, pages 16, 25), as ap¬ 
pears by a true copy thereof attached hereto, made 
part hereof, and marked Exhibit A. 

The action of the City of Hominy in executing 
said terminating agreement is evidenced bv a certi- 
tied copy of the proceedings of the governing body 
of said Cjity, as appears by Exhibit B attached 
hereto and made a part hereof. 

Concurrently with the delivery to said Citv of 

* *v 

said terminating agreement, there was also de- 
livered to it on behalf of the Administrator an offer 
to purchase certain of its bonds and to make a 
grant, as appears by letter dated September 25, 
1935, a true copy whereof is also attached hereto, 
made a part hereof and marked “Exhibit (V’ 

By night letter dated September 30, 1935, the 
Assistant Administrator advised the Mavor of 
Hominy. Oklahoma, that the temporary restraining 
order issued bv this Court herein under date of 
July 9. 1935. restraining the Administrator and 
others from acting under said loan and grant agree- 
ment annexed to the amended Hill is applicable to 
said offer [(Exhibit C) and restrains the Adminis¬ 
trator and, others from making any payments to aid 
in financing the project of the City of Hominy until 
the issue herein is determined. A true copy of said 
night letter is annexed hereto, made a part hereof 
and marked “Exhibit E.” 



87 


This defendant further says that his action in so 
terminating said agreement and in making thejsaid 
offer was the result of an administrative determina¬ 
tion on his part that the said action was in the in¬ 
terest of the Government of the United States,j and 
more particularly in order to remove doubts 4s to 
the legality of said agreement and some 30 jlike 
agreements entered into with various municipali¬ 
ties of the several states of the United States to aid 
in financing the cost of construction of their respec¬ 
tive municipally owned electric systems, such 
doubts having been created bv the decision of! the 
Circuit Court of Appeals in Arkansas-Missouri 
Power Company v. City of Kennett, Missouri, et al. 
(C. C. A. 8th, August 15,1935), the said Court pav¬ 
ing determined that said agreement with the City 
of Kennett was invalid under the law of Missouri 
by reason of certain provisions held to constitute 
an improper delegation of legislative power of the 
said City of Kennett to the Administrator. 

This appellee further avers that he files herewith 
the affidavit of Horatio B. Ilackett, assistant fed¬ 
eral Emergencv Administrator of Public Woi’ks, 
which more particularly sets out the facts, matters, 
and circumstances surrounding the transactions 
described herein and makes the same a part hereof 
by reference and incorporation and marked Ex¬ 
hibit E. 

By reason of the premises, the appellee, Harold 
L. Ickes, as Federal Emergency Administrator of 
Public Works, prays that the Court regard the 
transcript of record herein as supplemented j by 
considering as a part thereof said terminating 
agreement, the offer bv the Administrator and ihe 
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acceptance of said terminating agreement by the 
City of Hominv, Oklahoma, and further that this 
Court thereafter retain jurisdiction of this appeal, 
and in the consideration thereof the supplemental 
brief of said appellees containing this motion, 
certain exhibits, memoranda of authorities, as filed 
herewith and set out in appellees brief and marked 
“Appendix*’ be duly considered by this Court. 

IIkxry T. Hunt, 


Special Assistant to fhe Attorney General , as 
Attorney for said Harold L. I ekes, as Federal 
Enter (ft ney Administrator of Public Works. 


And now come the other appellees herein, by 
their attorneys, and join in the motion and prayer 
herein made by the appellee, Harold L. Iekes, as 
Federal jFmergencv Administrator of Public 

I V » 

Works, and request that the relief therein prayed 
be granted. 

Angus D. Mac Lean, 


Assistant Attorney General. 
John \V. Scott, 

Special Assistant to the Attorney General. 
Leslie C. Garnett, 

United States Attorney, 

District of Columbia. 

David A. Pine, 

Assistant United States Attorney, 

, District of Columbia. 
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Exhibit A j 

P. W. 41902 

Agreement dated as of -, terminating the 

Loan and Grant Agreement dated as of Jan¬ 
uary 9,1935, between the City of Hominy, Osage 
County, Oklahoma, and the United States of 
America (PWA Docket No. 1820). i 

Whereas, a Loan and Grant Agreement wajs en- 
tered into by and between the City of Hoihiny, 
Osage County, Oklahoma, and the United Sjtates 
of America, dated as of January 9, 1935, and 
Whereas it is to the mutual advantage of the 
City of Hominy and the United States of America 
to terminate said Loan and Grant Agreement. 

Now, therefore, it is hereby agreed by and be¬ 
tween the City of Hominy, Osage County, Okla¬ 
homa, and the United States of America that said 
Loan and Grant Agreement dated as of January 9, 
1935, be and the same is hereby terminated. 

City of IIominy 

Bv W. R. Brady 
* 

Mayor 

Seal : 

Attest : 

Tom II. Fraley 

City Clerk 

United States of America 
Federal Emergency Administrator 

of Public WoRiis 

Bv Horatio B. Hackett 

Assistant Administrator. 


Docket No. 1820 
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Exhibit B 

The City Council of the City of Hominy, Osage 
County, State of Oklahoma, met in regular session 
in the office of the City Clerk at the City Hall in 
said City on September 27th, 1935, at 8:00 P. M. 
and the meeting was called to order bv W. R. 
Brady, Mayor. 

The roll was called by Tom H. Fralev Citv Clerk, 
of members present and absent, which was as fol¬ 
lows : 


Present: 

W. R. Brady, Mayor 

Tom H. Fraley, Citv Clerk 

Leander Hall, Citv Attorney 

* » 

M. J. Graham P. H. Upshaw 

H. G. Carpenter R. B. Williams 

O. W. Fields S. A. Taylor 

* 

Ii. |L. McFee Clarence Carter 

Councilmen 

Absent: None 


(Other Proceed mgs.) 

An agreement terminating the loan and grant 
agreement between the City of Hominy, Osage 

o v v 7 n 

County, Oklahoma and the United States of Amer- 
iru was read in full, said agreement being in words 
and figures as follows, to-wit: 


* 4 Agreement dated as of-, terminat¬ 

ing the Loan and Grant Agreement dated 
as of January 9, 1935, between the Citv 
of Hominy, Osage County, Oklahoma, and 
the United States of America (PWA 
Docket No. 1820). 
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W here as, a Loan and grant Agreement 

was entered into bv and between the Citv 

•/ •/ 

of Hominy, Osage County, Oklahoma, and 
the United States of America, dated ais of 
January 9,1935, and 

Whereas,' it is to the mutual advantage 
of the Citv of Hominy and the United States 
of America to terminate said Loan and 
Grant Agreement. 

N()W, THEREFORE, IT IS HEREBY AGREED by 

and between the City of Ilominy, O^age 
County, Oklahoma, and tlie United States of 
America that said Loan and Grant Agree- 
ment dated as of January 9, 1935, be andithe 
same is hereby terminated. 

City of Hominy 
Bv- 

Seal : 

Attest : 


United States of America 
Federal Emergency Administrator 
of Public Works 

Bv- I 


A ssistan t A d mi nist rat or 


Docket No. 1820." 


After the matter had been discussed at length, 
ordinance number 113, and entitled “An Ordinance 
Approving and Authorizing the Execution of an 
Agreement Terminating the Loan and Grant 
Agreement dated as of 9th day of January, 193-, 
with the United States of America; and Declaring 
an Emergency," was proposed by Councilnjan 

Fields and read in full, and is as follows: 

* 


92 


Ordinance No. 113 

AN ORDINANCE APPROVING AND AUTHORIZING THE EXE¬ 
CUTION OF AN AGREEMENT TERMINATING THE LOAN 
AND GRANT AGREEMENT DATED AS OF JANUARY 9, 
1935, WITH THE UNITED STATES OF AMERICA: AND 
DECLARING AN EMERGENCY. 

Be it ordained by the Mayor and City Council of 
the City of Hominy , Oxaye County, Oklahoma. 

Section I. That Agreement Terminating the 
Loan and Grant Agreement dated as of January 9, 
1935, with the United States of America which said 
agreement being in words and figures as follows, 
to-wit: 

“Agreement dated as of_, 

Terminating the Loan and Grant Agree¬ 
ment Dated as of January 9, 1935, Be¬ 
tween! the Citv of Hominy, Osage Countv, 
Oklahoma, and the United States of 
America (PWA Docket No. 1820) 

Whereas, a Loan and grant Agreement 
was entered into by and between tbe Citv of 
Hominy, Osage County, Oklahoma, and the 
United States of America, dated as of Jan¬ 
uary 9, 1935, and 

Now, Therefore, it is hereby agreed by 

* 

and between the Citv of Hominy, Osage 
County, Oklahoma, and the United States of 
America that said Loan and Grant Agree- 
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ment dated as of January 9,1935, be anci the 

same is hereby terminated. 

* 

City of Homily 
By- 

Seal : 

Attest : 


United States of America 
Federal Emergency 

Administrator 


By 


A n.s ista nt A d m i n ist rat or. 




be and the same is hereby in all respects approved 
and the Mayor is authorized to execute the same on 
behalf of the City of Hominy and the City Clerk 
is authorized to attest the signature of the Mayor 
and to affix the seal of said city to said Agreement. 

Section II. That by reason of the fact that jthe 
termination of the loan and grant agreement dated 
as of January 9, 1935 for a condition precedent to 
the making of a new agreement between the United 
States of America and the City of Hominv, Okla- 
lioma to finance the construction of an electric liiht 
and power plant and distribution system, and 
further reason of the fact that the City of Homi 

•v 

is without adequate means for properly lighting 

its streets and alleys and paying other operating 

expenses of said city and the franchise of the Okia- 
1 • 

lioma Utilities Company has expired it is deemed 
and hereby declared necessary for the preservation 
of the public health, peace and safety, that an ade¬ 
quate light and power plant and distribution systdm 
shall be constructed without delay and that, to such 

10478—35 - 7 


by 

lhv 



94 


end this ordinance shall become operative imme¬ 
diately : Wherefore an emergency is hereby de- 
dared to exist, and this ordinance shall be in full 
force and effect immediately from and after its 
passage, approval and publication. 

Passed and approved the-day of-, 

A. D., 193—. 


Mavor 

Attest: 


City Clerk 

Thereupon Councilman Fields moved that an 
emergency be declared, the rules suspended and 
said ordinance be read a second time by title, which 
motion was duly seconded bv Councilman Graham 

* 9/ 

and the question being upon the suspension of the 
rules and placing the ordinance upon its second 
reading, the roll was called with the following re¬ 
sult: 

Aye: 8 

Nav: 0 
% 

The Mavor declared the motion carried and the 
* 

rules suspended and thereupon said ordinance was 

read a second time by its title. 

* 

Thereupon councilman Graham moved that an 

emergency be declared, the rules suspended and 

said ordinance be read a third time and considered, 

section by section, for amendment, or adoption, 

which motion was dulv seconded bv Councilman 

« * 

Taylor, and the question being upon the suspension 
of the rules and placing the ordinance upon its 
third reading and consideration section by section, 
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for amendment or adoption, roll was called with 
the following result: j 

Aye: 8 j 

Nav:0 j 

The mayor declared the motion carried gnd the 
rules suspended and thereupon said ordinance was 
read a third time and motion was made bv Council- 
man McFee that section one thereof be adopted. 
The roll was called with the following result: 
Aye: 8 

Nav: 0 | 

Thereupon section Two, setting forth thejemer- 
gency nature of said ordinance, was readj, and 
Councilman Graham moved that an emergency be 
declared and that said section be adopted as read, 
which motion was duly seconded bv Councilman 
McFee, and the question being upon the adaption 
of said section and declaring said emergenby to 
exist, the roll was called with the following result: 
Aye: 8 j 

Nay: 0 | 

The Mayor thereupon declared the motion i car¬ 
ried bv the affirmative vote of more than three- 
fourths of all the members elected, and the said 
emergency section duly passed and adopted. 

Thereupon Councilman Graham moved that said 
ordinance be placed upon final passage and passed 
as a whole, which motion was seconded by Council¬ 
man McFee, and the question being upon the ijinal 
passage of the ordinance as a wiiole, the roll kas 

called with the following result : j 

Aye: 8. j 

Nav: 0. I 

* i 
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The Mayor declared the motion carried and the 
ordinance duly passed and adopted. 

(Other proceedings.) 

i (s) W. R. Brady, 

Mayor. 

Attest: 

(s) Tom H. Fraley, 

City Clerk . 

(City of Hominy Seal.) 


Ordinance No. 113 

AN ORDINANCE APPROVING AND AUTHORIZING THE EXE¬ 
CUTION OF AN AGREEMENT TERMINATING THE LOAN 
AND GRANT AGREEMENT DATED AS OF JANUARY 9, 
1935, WITH THE UNITED STATES OF AMERICA: AND 
DECLARING AN EMERGENCY. 

Be it ordained bv the Mayor and Citv Council of 

•/ » m/ 

the Citv of Hominv, Osage County, Oklahoma. 

Section 1 1. That Agreement Terminating the 
Loan and Grant Agreement dated as of January 9, 
1935, with the United States of America which 
said agreement being in words and figures as 
follows: to-wit: 

“Agreement dated as of_, 

terminating the Loan and Grant Agree- 
ment dated as of January 9, 1935, between 
the City of Hominy, Osage County, Okla¬ 
homa, and the United States of America 
(PWA Docket No. 1820). 

Whereas, a Loan and Grant Agreement 
was entered into bv and between the Citv of 
Hominy, Osage County, Oklahoma, and the 
United States of America, dated as of Janu¬ 
ary 9, 1935, and 
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NOW, THEREFORE, IT IS HEREBY AGREED bv 

7 7 | V 

and between the City of Hominy, jOsage 
County, Oklahoma, and the United States of 
America that said Loan and Grant Agree¬ 
ment dated as of January 9, 1935, be and 
the same is hereby terminated. 

City of Hominy 

Bv-k 

* 

Seal : 

Attest : 


Uxitei) States of America 
Federal Em urgency Administrator 


Bv 


Assistant Administrator 

be and the same is hereby in ail respects approved 
and the Mavor is authorized to execute the same 
on behalf of the Cite of Hominv and the Citv Clerk 
is authorized to attest the signature of the Mayor 
and to affix the seal of said city to said agreement. 

Section II. That bv reason of the fact that the 

* 

termination of the loan and grant agreement dated 
as of January 9, 1935 for a condition precedent to 
the making of a new agreement between the L T i|iited 
States of America and the City of Hominy, Okla¬ 
homa to finance the contraction of an electric |ight 
and power plant and distribution system, and by 
further reason of the fact that the City of Hoijiiny 
is without adequate means for properly lighting its 
streets and alleys and paying other operating ex¬ 
penses of said city and the franchise of the Okla¬ 
homa Utilities Company has expired it is deefned 
and hereby declared necessary for the preser¬ 
vation of the public health, peace and safety, That 
an adequate light and power plant and distribution 
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system shall be constructed with out delay and that, 
to such end this ordinance shall become operative 
immediately; Wherefore an emergency is hereby 
declared to exist, and this ordinance shall be in full 
force and effect immediately from and after its 
passage, approval and publication. 

Passed and approved the 27th day of September, 
A. 1)., 1935. 

W. R. Brady 

Mayor 

Attest: 

Tom H. Fraley 

City Clerk 


State of Oklahoma 
County of Osaye ss 

I. Tom H. Fraley, the duly elected, qualified and 
acting Citv Clerk of the Citv of Hominv, do hereby 
certify that the attached copy of the extracts of the 
minutes of a regular meeting of the Citv Council 
of the Citv of Hominv held on the 27th dav of Sep- 
tember. 1935. is a true, correct, and confpared copy 
of the original minutes of said meeting on file and 
of record in so far as tliev relate to the contract or 
agreement and ordinance therein set forth are con¬ 
cerned and I do further certify that the copy of the 
ordinance hereto attached, entitled “An Ordinance 
Approving and Authorizing the Execution of An 
Agreement to Terminate the Loan and Grant 
Agreement dated as of January 9, 1935, with the 
United States of America; and declaring an emer¬ 
gency/’ is a true, correct, and compared copy of 
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the original ordinance adopted at said meeting, 
which ordinance is on file and of record in my pffice. 

Witness my hand and the seal of the said| City 
of Hominy, This 30th day of September, 19^5. 

Tom H. Fraley I 

City Cl\rk 

[seal] 




Exhibit C 


P. W. 41913-5:2 

FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC 

WORKS 

' Washington, I). C., 

Sep 25 1935 

(L*ito) 

PWA Docket No. 1820 

City of Hominy, 

Osa()< ('ou-ntij, Oklahoma. 

1. The United States of America (herein called 
the “ Government ") hereby offers to aid in financ¬ 
ing the construction of an electric power plant and 
distribution system (herein called the “Project") 
by making a loan and grant to the Citv of Hominv, 
Osage 1 County, Oklahoma (herein called the “Ap¬ 
plicant") not exceeding in the aggregate the sum 
of $150,000. 

2. The Government will purchase at the princi¬ 
pal amount thereof plus accrued interest, from the 
Applicant, obligations of the description set forth 
below (or such other description as shall be mutu¬ 
ally satisfactory) in the aggregate principal 
amount of $150,000, less such amount of such obli¬ 
gations, if any, as the Applicant may sell to pur¬ 
chasers other than the Government: 

(a) Obligor: City of Hominy 

(b) Type: Negotiable, general obligation, cou¬ 
pon bonds 

(c) Denomination: $1,000 (d) Date: May 1, 

1934 


(100 > 
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I 
i 

i 

I 

I 

i 

(e) Interest Rate and Interest Payment Bates: 
Four percent per annum, payable May 1, 193^, and 
annually thereafter on May 1 of each year. 

(f) Place of Payment: At the office of the City 

Treasurer, Hominy, Oklahoma, or (at the option 

of the holder) at the Fiscal Agency of the State of 

Oklahoma in New York Citv. i 

%! 

(g) Registration Privileges: Registerable ajt the 
option of the holder as to principal only. 1 


(h) Maturities: Payable, without option of prior 
redemption, on May 1 in years and amounts a si fol¬ 
lows : I 


>r: 

1937 

.1 mount 

S1*> non 

Year: 

1944 

A n ount 

SI 2 000 

193S _ _ ... 12.000 

194”) _ _ 

_ ___ 12, IKK) 

litt!) __ r>.ooo 

194(1 _ __ 

112.000 

1940_ 

12.000 

1947_ 

1 

1 

1 

1 

1 

1 

! 

1 

1 

§ 

1941_ 

12.000 

1948 . . 

_ 12- 000 

1942_ 

12. (KIO 

1949_ 

_ t 000 

1943_ _ 

12,000 

L 

1 

1 

(i) Security: 

Payable 

as to both 

principal ijmd 


AAA V V JL V V' A A V/ AAA V% V V * V\ A V' A V A A * V V«AA V » * A A A A A AAA V_/ A X/ » | A \A 

without limit as to rate or amount upon all the tax¬ 
able property within the territorial limits of the 
Applicant. | 

3. The Government will make the grant in |an 
amount equal to 30 per centum of the cost of me 
labor and materials employed upon the Project. 
The Government will make the grant by cancella¬ 
tion of bonds purchased pursuant to this offer pr 
interest coupons attached to said bonds or both. 
If all of said bonds are sold to purchasers other 
than the Government, the Government will maljce 
the entire grant by payment of money. If part <|)f 
the bonds are sold to purchasers other than tile 
Government the grant will be made by cancellation 
of bonds held by the Government and in case thje 

















amount of the grant exceeds the amount of bonds 
held bv the Government, the balance of the grant 
will be made by payment of money. In no event 
will the grant, whether made partly by payment 
of money, and partly by cancellation, or wholly by 
payment: of money, or wholly by cancellation, be 
in excess of $43,000. 

4. The Government will be under no obligation 
to take up and pay for any bonds which it herein 
offers to purchase, or to make any grant, unless 
the Applicant has complied with the provisions of 
PWA Circular A, dated September 18, 1935. 
United States of America 
Federal Emergency Administrator 

of Public Works 
By (jSgd.) Horatio B. Hackett 

Assist an f Adm in istrator. 



Exhibit E 


Night Letter Legal NIK 193^-37 

03-i644 

September 30, 1935. 

Hon IV. R. Brady i 

! 

Mayor j 

Hominy, Oklahoma j 

Referring to our letter of September 25 jad- 
dressed to Citv Attorney Leander Hall transihit- 
ting an agreement terminating our loan and grant 


agreement dated as of January 9,1935 and an offer 
to aid in the financing of a power plant pursuant 
to Docket 1820, we are advising you that the tdm- 
porary restraining order issued by the Court of 
Appeals of the District of Columbia, restraining 
the Administrator and others from acting under 

i 

i 

103 j 

the loan and grant agreement, is applicable to the 
transmitted offer, as well, and restrains the Admin¬ 
istrator and others from making anv payments to 
aid in financing this project until the issue in tlfis 
case is determined. Please acknowledge receipt of 
this wire and confirm this understanding. 

Horatio B. Hackett ! 


A ss ista nt Ad mi n ist ra tor j 

(103) I 





Exhibit F 


In the United States Court of Appeals for the District 

of Columbia 

lx Equity Xo. 6509 


Oklahoma Utilities Company, a corporation etc., 

appellant. 

vs. 

Harold L. Ickes, as Federal Emergency Adminis¬ 
ter! or of Public Works, et al.. appellees. 

United States of America, 

D:sf net of ('ol h inbia, ss.: 

Horatio B. IIackett, being duly sworn, savs: 

I am the dulv authorized and actinir Assistant 

% 

Federal Emergency Administrator of Public 

Works and was heretofore authorized by the Ad- 

ministrator to forward to the City of Hominv, 

Oklahoma, the terminating; agreement referred to 

in the annexed motion and to execute the same 

when executed by said City. I was likewise dulv 

• * * 

authorized To forward to said City the contract 

* 

record memorandum and to execute the original 
offer therein referred To and to forward to said 
City Two conformed copies Thereof. I attach 
hereto (unarked Exhibit A) a copy of the said 
agreement Terminating said agreement dated as of 
January 9. 1935: a copy (marked Exhibit B) of 
the contract record memorandum; a copy (marked 

( 104 > 





105 


i 

Exhibit C) of the offer executed by me, and a copy 
(marked Exhibit D) of PWA Circular A; ajll in 
said motion referred to. I also attach (marked 
Exhibit E) a copy of a night letter, dated Septem¬ 
ber 30, 1935, addressed to the flavor of said Citv 
expressing the understanding between the United 

' i 

States of America and said City with reference to 
the temporary restraining order issued by jtliis 
Court. I also attach hereto an authenticated <[<>py 
of the proceedings of the City of Hominy author¬ 
izing the duly qualified officer of said City to ex¬ 
ecute said terminating agreement. I further at¬ 
tach hereto (marked Exhibit G) a true copy of 
said terminating agreement as executed by 

officer of said Citv and bv mvself as Assistant Ad- 

* * * 

ministrator. 

Mv action herein described was the result of an 

administrative determination bv the Federal 

* 

Emergency Administrator of Public Works that 
said action was necessary in the interest of the 
Government of the United States and more par¬ 
ticularly in order to remove doubts as to the legal¬ 
ity of said agreement, dated as of January 9. 1035, 
and of some thirty like agreements entered ijito 
with various municipalities of the several States 
c/i the United States to aid in financing the cost 
of construction of their municipally owned electric 
systems, said doubts having been raised bv the 
decision of the Circuit Court of Appeals, Eighth 
Circuit, in Arkansas-Missouri Power Company v. 
City of Kennett, Missouri, August 15, 1935, the 
said Court having determined that the agreement 
with the Citv of Kennett was invalid under the 
laws of Missouri by reason of certain provisions 
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held to constitute a delegation of the legislative 
power of said City to the Administrator. 

Horatio B. Hack kit 

Subscribed and sworn to before me this 2nd dav 

9 / 

of October, 1935. 

Ellen L. Ward, 

Notary Public in and for the 

District of Columbia. 
^Iy commission expires 12/13/38. 


i 

i 

i 

j 


PWA Form No. 191 September IS. 1935 

Federal Emergency Administration of Public 

Works 

HAROLD L. ICKES, ADMINISTRATOR ! 

P. W. A. Circular A | 

Relating to Certain Loans and Grants Un^er 
Title II of the National Industrial 
Recovery Act 

Note —If local laws prevent the applicant from comply¬ 
ing with the provisions set forth herein, the applicant should 
notify the Federal Emergency Administrator of Public 
Works. * S 

I. general provisions 

1. Prerequisites to Governments obligation .— 
The United States of America (hereinafter called 
the “Government”) shall be under no obligation 
to the applicant to whom the offer is made (here¬ 
inafter called the “applicant”) to take up and pay 
for any bonds which it offers to purchase (herein¬ 
after called the “Bonds”) or to make any grant [ 
(a) Representations .—If any representation 
made by the applicant in its application or in ^ny 
supplement thereto or amendment thereof, or in 
any document submitted to the Government by the 
applicant shall be incorrect or incomplete in any 
material respect; 


(1071 
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(b) Financial Condition. —If the financial con¬ 
dition of the applicant shall have changed unfa¬ 
vorably in a material degree from its condition as 
theretofore represented to the Government; 

(c) Cost of Project. —If it appears that the ap¬ 
plicant will not be able to complete the project de¬ 
scribed in the Government's offer (hereinafter 
referred to as the “Project") for the sum allotted 
by the Government, or that the applicant will not be 
able to obtain anv funds which, in addition to such 
sum, shall be necessary to complete the Project; 

(d) Lcf/at Matters. — If the legality of the Bonds 
is not approved by the Government; 

(e) Governor's Letter. —If the Governor of the 
State in which the applicant is located shall not 
write a letter to the Federal Emergency Adminis- 
trator of Public* Works (hereinafter called the 
‘‘Administrator") stating that if. in the judgment 
of the Administrator, it mav be advisable to enact 
legislation to empower the applicant to issue the 
Bonds or to remedy anv defects, illegalities or irreg* 
ularities in the proceedings of the applicant rela¬ 
tive thereto or to validate the same, said Governor 
will recommend and cooperate in the enactment of 
such legislation; 

(f) Compliance. —If the applicant shall not have 
complied with all the provisions c mtained or re¬ 
ferred to in this (Mrcular theretofore to be complied 
with by the applicant. 

2. / nf< n st of M( inber of ( T ontjr<ss .—No Member 
of or Delegate to the Congress of the United States 
of America shall be allowed to participate in the 
funds made available for the construction of the 
Project or in any benefit arising therefrom. 
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3. Bonus or Commission .—The applicant| shall 
not pay any bonus or commission for the pujrpose 
of obtaining an approval of the application. I 

4. Information .—The applicant shall furnish the 
Government with reasonable information and data 
concerning the construction, cost, and progress of 
the work. Upon request the applicant shall also 
furnish the Government, and any purchaser jfrom 
the Government of 25 percent of the Bonds, j with 
adequate financial statements and other reasonable 
information and data relating to the applicant' 

5. Bond Circular .—The applicant shall furnish 
all such information in proper form for the pi*epa- 

sucli 


ration of a bond circular and shall take all 
steps as the Government or any purchaser or 


pur¬ 


chasers from the Government of not less than 25 
percent of the Bonds may reasonably require to aid 
in the sale by the Government or any such pur¬ 
chaser or purchasers of any or all of the Bonds. 

6. Insurance .—The applicant shall carry reason¬ 
able and adequate insurance upon the completed 
project or any completed part thereof accepted by 
the applicant or the system of which the Project 
is a part. 

7. Xante of Project .—The applicant shall I not 
name the Project for any living person. 

II. GRANT AND BOND PAYMENTS 

1. Advance Grant .—After the receipt by the ap¬ 
plicant of an offer from the Government to ai|ci in 
financing the construction of a Project by a joan 
and grant (hereinafter called the “offer”), the| ap¬ 
plicant may request an advance on account of the 
grant in an amount not exceeding 5 percent of the 

104 7S—or*-s 
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estimated cost of labor and materials to be em¬ 
ployed on the Project. This advance grant may be 
used for paying architectural, engineering, and 
planning fees, costs of surveys, borings, and other 
preliminary investigations, costs of preparation of 
plans, specifications, and other forms of proposed 
contract documents, and costs of advertisements 
for bids for contracts, and the printing of the 
Bonds, but not in payment for the acquisition of 
lands, easements, or rights-of-way. The request 
for this advance grant must be accompanied by a 
signed certificate of purposes in which must appear 
in reasonable detail the purposes for which such 
advance grant will be used. 

2. Payment for Bonds .—A requisition request¬ 
ing the Government to take up and pay for Bonds 
will be honored as soon as possible after such Bonds 
are ready for delivery, if the bond transcript and 
other documents necessary to support such requi¬ 
sition are complete. All the Bonds will be taken 
up and paid for at one time in cases where the offer 
is to purchase Bonds in an aggregate principal 
amount of not more than $1,000,000. In all other 
cases, the Bonds will be taken up and paid for in 
more than one installment and each installment, in 
so far as pqssible, shall be for an aggregate prin¬ 
cipal amount of not less than $1,000,000. 

3. Intermediate Grant Requisition$. —Simulta¬ 
neously with the delivery of and payment for the 
Bonds bv the Government or. where Bonds are 
taken up and paid for in more than one installment, 
simultaneouslv with the deliverv of and pavment 
for the final installment, if the applicant has so 
requisitioned and if such requisition is aecom- 
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panied by a signed certificate of purposes showing 
in reasonable detail the purposes for which the 
funds will be used, and that such funds will be used 
for items properly included as part of the c|ost of 
the Project, the Government will make a gr^nt of 
an amount representing the difference between the 
advance grant and an amount equal to 10 percent 
of said previously estimated cost of labor anp ma¬ 
terials to be employed upon the Project. \Vhen 
the Project shall be approximately 70 percent! com¬ 
pleted the applicant may file its requisition for an 
additional grant in an amount which, togetheij with 
the amount previously paid on account of the grant, 
is equal to 30 percent of the cost of labor and ma¬ 
terials theretofore employed on the Project. 

The intermediate grant requisitions will be hon¬ 
ored if the documents necessary to support such 
requisitions are complete and work on the Project 
has progressed in accordance with the provisions 
of this Circular relating thereto. 

4. Final Grant Payment .—At any time hfter 
completing the Project, the applicant may rile a 
requisition requesting the remainder of the grant 
which, together with all previous payments op ac¬ 
count of such grant, shall be an amount not in 
excess of 30 percent of the actual cost of labor and 
materials employed upon the Project, but n<j)t to 
exceed, in any event, the amount of the grant set 
forth in the Government’s offer. The final gjrant 
requisition will be honored if the documents neces¬ 
sary to support it are complete and work on the 
Project has progressed in accordance with the pro¬ 
visions of this Circular relating thereto. 
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5. Construction Account .—A separate account or 
accounts (herein collectively called the “Construc¬ 
tion Account”) shall be set up in a bank or banks 
which aye members of the Federal Deposit Insur¬ 
ance Corporation and of the Federal Reserve Sys¬ 
tem. The advance grant, the intermediate grants, 
the proceeds from the sale of the Bonds (exclusive 
of aeerued interest and an amount, if any, repre¬ 
senting interest during construction), the final 
grant, and anv other monevs which shall he re- 
quired in addition to the foregoing to pay the cost 
of constructing the Project shall be deposited in the 
Construction Account, promptly upon the receipt 
thereof. All accrued interest paid by the Govern¬ 
ment at the time of deliverv of the Bonds shall be 

* 

paid into a separate account (herein called the 
“Bond Fund”). Payments for the construction of 
the Project shall be made only from the Construc¬ 
tion Account. 

6. Disbursement of Moneys in Construction Ac¬ 
count .—-Monevs in the Construction Account shall 


be expended only for such purposes as shall have 
been previously specified in a certificate of pur¬ 
poses filed with and accepted by the Government. 
All monevs remaining in the Construction Account 
after all costs incurred in connection with the Proj¬ 
ect have been paid shall either be used to repur¬ 


chase Bonds, if anv of such Bonds are then held bv 


the Government, or be transferred to the Bond 


Fund. 


7. Vsc of Moneys in Bond Fund .—Moneys in the 
Bond Fund shall be expended solely for the pur¬ 
pose of paying interest on and principal of Bonds. 
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III. CONSTRUCTION POLICIES 

To effectuate the purposes of Title II of the Na¬ 
tional Industrial Recovery Act, the Federal itmer- 
gency Administration of Public Works has adapted 
the policy: 

(a) That if the project is to be constructed 
under contract, contracts should be awarded to the 

j 

lowest responsible bidder pursuant to public ad¬ 
vertisement and that every opportunity be given 
for free, open and competitive bidding for con¬ 
tracts for construction and contracts for the pur¬ 
chase of materials and equipment. Advertise¬ 
ments for bids should be made once a week for two 
consecutive weeks in such newspapers or other pub¬ 
lications as will reasonably insure adequate pub¬ 
licity. and the bids should be opened within li rea¬ 
sonable time after 14 days from the date of th$ first 
publication. 

(!)) That the use in the specifications or ether- 
wise of the name of a proprietary product or the 
name of the manufacturer or vendor to define the 
material or article required, unless such name is 
followed by the term “or equal/’ is considered 
contrary to the policy of free, open and eomuetitive 
bidding. Where such a specification is used in lieu 
of descriptive detail of substance and function, the 
term “or equal” is to lie liberally construed sc* that 
any material or article which will perform ade¬ 
quately the duties imposed by the general design 
will lie considered satisfactory. 

(c) That, in determining the lowest bidder for 
the supplying of materials and equipment, the ap¬ 
plicant may, in the interest of standardization or 



ultimate economy, award the contract to other than 
the actual lowest bidder. 

(d) That, in determining the responsibility of 
bidders, the following elements will be taken into 
consideration: Whether the bidder involved (1) 
maintain^ a permanent place of business; (2) has 
adequate,plant equipment to do the work properly 
and expeditiously; (3) has a suitable financial 
status to meet obligations incident to the work: and 
(4) has appropriate technical experience. 

(e) That, in order to insure* completion of the 
project within the funds available for the construc¬ 
tion of the project, faithful performance of con¬ 
struction contracts will be assured by requiring 
performance bonds written in an amount equal to 
100'^ of the contract price by one or more corpo¬ 
rate sureties financiallv able to assume the risk and 


that such bonds will be further conditioned upon 
the payment of all persons supplying labor and 
furnishing materials for the construction of the 
project, except where it is required by local law 
that protection for labor and materialmen be pro¬ 
vided by a bond separate from the performance 
bond. In the latter case, the Administration con¬ 
siders adequate a performance bond in an amount 
equal to 100'' of the contract price supplemented 
by a separate labor and materialmen’s bond in an 
amount not less than 50' < of the contract price. 

However, where the contract price exceeds $1,- 
000,000, and the obtaining of a bond written in 
such amount is difficult, a bond in an amount not 
less than 50 r ; of the contract price is considered 
adequate. 

(f) That, if the work on any proposed construc¬ 
tion contract is hazardous, the contractor will be 
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required to provide public liability insurance and 
property damage insurance in amounts reasonably 
sufficient to protect the contractor and each subcon¬ 
tractor. ! 

THE APPLICANT IS ADVISED THAT SINCE THE 


bIon 


OR- 

ING OF LOAN AND GRANT REQUISITIONS BY THE GOVERN¬ 
MENT WILL DEPEND UPON THE GOVERNMENT S BEING 
ASSURED THAT THE APPLICANT PROPOSES TO CONSTRUCT 
THE PROJECT IN ACCORDANCE WITH THE ESTABLISHED 
POLICIES AND REGULATIONS CONTAINED IN THIS CIRCU¬ 
LAR. IT WOULD BE TO THE MUTUAL ADVANTAGE ot' THE 

I 

APPLICANT AND THE GOVERNMENT FOR THE APPLICANT 

TO SUBMIT, PRIOR TO THE ADVERTISING FOR BIDS, TO 

I 

THE OFFICE OF THE STATE DIRECTOR, P. W. A.j, ALL 
PROPOSED CONTRACT DOCUMENTS FOR CONSTRUCTION, 
MATERIAL AND EQUIPMENT CONTRACTS, INCLUDING 
THE PLANS AND SPECIFICATIONS, AND TO SUBMIT TO 
THE OFFICE OF THE STATE DIRECTOR THE DETERMINA¬ 
TION BY THE APPLICANT OF THE LOWEST RESPONSIBLE 
BIDDER FOR EACH CONTRACT PRIOR TO THE AWARD 
THEREOF. FURTHER, ALTHOUGH SPECIFIC EXTRA OR 
CHANGE ORDERS MAY NOT APPEAR TO CONSTITUTE MA¬ 
TERIAL CHANGES IN THE PROJECT FOR THE CONSTRUC¬ 
TION OF WHICH FUNDS ARE BEING MADE AVAILABLE, 
SINCE IT MAY LATER BE FOUND THAT SUCH EXTRA OR 
CHANGE ORDERS HAVE IN FACT AFFECTED THE ENGI¬ 
NEERING OR FINANCIAL SOUNDNESS OF THE PROJECT, 
IT IS ADVISABLE THAT THE APPLICANT NOTIFY THE 
OFFICE OF THE STATE DIRECTOR, P. W. A., OF ALL 
CONTEMPLATED EXTRAS AND CHANGES. 

(g) That work shall be commenced as quickly 
as possible after funds are made available anti be 
continued to completion with all practicable j dis¬ 
patch in an efficient and economical manner. I The 
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commencement of work prior to the receipt of a 
bond payment in the case where the Government 
has offered to make a loan will not in auv way 
obligate the Government to purchase any bonds. 

(h) That the project will be constructed in ac¬ 
cordance with the following rules and regulations 
which will be incorporated verbatim as a separate 
chapter in all contracts (except subcontracts) for 
work to be performed at the site of the project: 

COXSTR UCTIOX RE(U' L AT IOXS 


1. (a) Convict Labor .—Xo convict labor shall be 
employed on the project, and no materials manu¬ 
factured or produced by convict labor shall be used 
on the project unless required by law. 

(b) Thirty-hour Week .—Except in executive, 
administrative, and supervisory positions no indi¬ 
vidual directly employed on the project shall be 
permitted to work more than 8 hours in any 1 day 
nor more than 30 hours in any 1 week: provided, 
That this (danse shall be construed to permit work¬ 
ing time lost because of inclement weather or una- 
voidable delays in any 1 week to be made up in the 
succeeding 20 davs. 


2. Wayes. —(a) All employees directly employed 
on this work shall be paid just and reasonable 
wages which shall be compensation sufficient to pro¬ 
vide, for the hours of labor as limited, a standard of 
living in decenev and comfort. Such wages shall 
in no event be less than the following minimum 
hourly wage rates for skilled and unskilled labor: 


Skilled labor_ 

Unskilled labor 


(1>) In the event that the prevailing hourly rates 
prescribed under collective agreements or under- 
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standings between organized labor and employers 
in effect on March 1, 1935, shall be above the inini- 
mmn rates specified above, such agreed wage rates 
shall apply. 

(c) The above designated minimum rates ai\e not 
to be used in discriminating against assistants, 
helpers, apprentices, and serving laborers who 
work and serve skilled journeymen mechanics and 
who are not to be termed as “unskilled laborers.” 

(d) All employees shall be paid in full not less 
often than mice each week and in lawful mon^v of 
the United States, unless otherwise recommended 


by the State Director, in the full amount ace 
to each individual at the time of closing of the 
roll, which shall be at the latest date practb 


rued 

pay 

able 


prior to the date of payment, and there shall be no 

pur- 
liga- 


deductions or rebates on account of goods 
chased, rent, or other obligations, but such ob 
tions shall be subject to collection only by legal 
process: Provided, however, That this clause ihall 
not be construed to prohibit the making of deduc¬ 
tions for premiums for compensation and medjcal- 


aid insurance, in such amounts as are author 


bv the laws of 


to be paid by employees, in 


ized 


those cases in which, after the making of the deduc¬ 
tions, the wage rates will not be lower than the i|nill¬ 
inium wage rates herein established. 

(e) A clearly legible statement of all wage rates 
to be paid the several classes of labor employed on 
the work, together with a statement of the deduc¬ 
tions therefrom for premiums for workmen's com¬ 
pensation and/or medical aid insurance authorized 

-, should such deductions be 


by the laws of- 

V 

made, shall be posted in a prominent and easily 


ac- 
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cessible place at the site of the work, and there shall 
be kept a true and accurate record of the hours 
worked by and the wages, exclusive of all author¬ 
ized deductions, paid to each employee, and the 
Government Inspector shall be furnished with 
sworn pay rolls in accordance with the “Regula¬ 
tions Issued Pursuant to So-called ‘Kick-back 
Statute.’ ” 

(f) The Board of Labor Review (herein called 
the “Board”) shall hear all labor issues arising 
under the operation of this contract. 

(g) Engineers, architects, and other full profes¬ 
sional employees engaged in duties normally done 
at the site of the project shall receive at least the 
prevailing rates for the various types of services 
to be rendered provided that such professional em¬ 
ployees shall receive a monthlv salarv of not less 

than-dollars. However, such an employee 

who performs less than 130 hours work during a 
month mav be paid on an hourlv basis, the hourly 
rate to be not less than the figure obtained by di¬ 
viding the monthlv wage bv 130. or the P. \V. A. 
zonal miiiimum hourly rate for skilled labor, 
whichever is higher. Subprofessional employees 
shall receive a monthly salary at least equal to 
the prevailing rates for the types of services to 
be rendered. However, such an employee who per¬ 
forms lessl than 130 hours work during a month 


mav be paid on an hourlv basis, the hourlv rate to 
be not less than the figure obtained bv dividing 

V » <7 

the monthly wage by 130, or the P. W. A. zonal 

minimum hourlv rate for unskilled labor, which- 

* 

ever is higher. 

3. (a) Labor preferences .—Preference shall be 
given, where they are qualified, to ex-service men 



with dependents, and then in the following order: 
(1) To citizens of the United States and aliens 
who have declared their intention of becoming cit¬ 
izens, who are bona fide residents of (political sub¬ 
division and/or county)-and (2) to citizens 

of the United States and aliens who have declared 
their intention of becoming citizens, who are l^ona 
fide residents of* (State, Territory, or district) 

-Provided, That these preferences shall 

apply only where such labor is available and quali¬ 
fied to perform the work to which the employment 
relates. j 

(b) Employment Services .—To the fullest (ex¬ 
tent possible, labor required for the project and 
appropriate to be secured through employment 
services shall be chosen from the lists of qualified 
workers submitted by local employment agencies 
designated by the United States Employment 
Service: Provided, however. That union labor, 
skilled and unskilled, shall not be required to reg¬ 
ister at such local employment agencies but, if sjich 
labor is desired by the employer, shall be secured 
in the customarv wavs through recognized union 
locals. In the event, however, that employers who 
wish to employ union labor are not furnished with 
qualified union workers by the union locals which 
are authorized to furnish such labor residing in the 
locality within 48 hours (Sundays and holidays ex¬ 
cluded) after request is filed by the employer, all 
labor shall be chosen from lists of qualified work¬ 
ers submitted by local agencies designated by jhe 
United States Employment Service. In the selec¬ 
tion of workers from lists prepared by such Em¬ 
ployment agencies and union locals, the labor pref- 
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erdices provided in section (a) of this paragraph 
3 shall he observed, and preference shall be given 
to those unemployed at the date of registration who, 
at the date of selection, have no other available 

employment. 

(c) Collective Bar'jdinivfj .—Employees shall 
have the right to organize and bargain collectively 
through representatives of their own choosing, and 
shall be free from the interference, restraint, or 
coercion of employers of labor, or their agents, in 
the designation of such, ronresentatives or in self- 
organization or in oilier concerted activities for 
the purpose of collective bargaining or other mu¬ 
tual aid !<>r protection. No employee and no one 
seeking employment shall he required as a condi¬ 
tion of employment to join any company union or 
to refrain from joining, organizing, or assisting a 
labor organization of his own choosing. 

4. Human Labor .—The maximum of human 
labor shall be used in lieu of macliinerv wherever 
practicable and consistent, with sound economy and 
public advantage: and to the extent that the work 
may be accomplished at no greater expense by 
human lgbor than by the use of machinery, and 
labor of requisite qualifications is available, such 
human labor shall be employed. 

5. Insurance .—The contractor shall not com¬ 
mence work under this contract until he has ob¬ 
tained all| insurance required under this paragraph 
and such insurance has been approved by the 
Owner, nor shall the contractor allow anv subcon- 
tractor to commence work on his subcontract until 
all similar insurance required of the subcontractor 
has been so obtained and approved. 
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(a) Compensation Insurance .—The contractor 

shall take out and maintain during the life of tfhis 
contract adequate Workmen’s Compensation [in¬ 
surance for all his employees employed at the ^ite 
of the project and, in case any work is sublet, the 
contractor shall require the subcontractor simi¬ 
larly to provide Workmen’s Compensation Insur¬ 
ance for the latter's employees, unless such employ¬ 
ees are covered by the protection afforded by the 
contractor. In case any class of employees jm- 
gaged in hazardous work under the contract at {lie 
site of the project is not protected under the Work¬ 
men's Compensation statute, or in case there is no 
applicable Workmen’s Compensation statute, the 
contractor shall provide, and shall cause each sub¬ 
contractor to provide,-for the protection of 

his employees not otherwise protected. 

(b) Public Liability and Property Damage In¬ 
surance .—The contractor shall take out and main¬ 
tain during the life of this contract such Public 

° i 

Liability and Property Damage Insurance as shall 

protect him and any subcontractor performing 

work covered bv this contract, from claims for 

%/ 

damages for personal injury, including wrongful 
death, as well as from claims for property damages, 
which may arise from operations under this con¬ 
tract, whether such operations be by himself or by 
any subcontractor or anyone directly or indirectly 
employed by either of them. The amounts of such 
insurance shall be as follows: 

Public Liability Insurance in an amount not 
less than $ for injuries, including 

wrongful death, to any one person, and, sub¬ 
ject to the same limit for each person, in an 
amount not less than $ , on account 



of one accident, and Property Damage In¬ 
surance in an amount not less than $ 


Provided, however, that the Owner may accept in¬ 
surance covering a subcontractor in character and 
amounts; less than the standard requirements set 
forth under this subparagraph (b) where such 
standard requirements appear excessive because of 
the character or extent of the work to be performed 

bv such subcontractor. 

* 

(c) The following special hazards shall be cov¬ 
ered by rider or riders to the policy or policies re¬ 
quired under subparagaph (b) hereof or by sep¬ 
arate policies of insurance in amounts as follows: 


b. Persons entitled to benefits of labor provi¬ 
sions. —There shall be extended to every person 
who performs the work of a laborer or of a me¬ 
chanic on the project or on any part thereof the 
benefits of the labor and wage provisions of this 
contract, regardless of any contractual relationship 
between the employer and such laborer or me¬ 
chanic. There shall be no discrimination in the 
selection |Of labor on the ground of race, creed, 01 - 
color. 

7. Withholding payment .—The Owner may 
withhold from the contractor so much of accrued 
payments as may be necessary to pay to laborers 
or mechanics employed on the work the difference 
between the rate of wages required by this contract 
to be paid to laborers or mechanics on the work and 
the rate of wages actually paid to such laborers or 
mechanics, and disburse the withheld funds, for 
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and on the account of the contractor, in the amounts 
and to the employees to whom they are due. j 
8. Accident prevention .—Precaution shall be 
exercised at all times for the protection of persons 
and property. The safety provisions of applicable 
laws, building and construction codes shall beS ob¬ 
served. Machinery and equipment and other jiaz- 
ards shall be guarded in accordance with the safety 
provisions of the Manual of Accident Prevention in 


Construction, published by the Associated General 
Contractors of America, to the extent that §uch 
provisions are not inconsistent with applicable jlaw 
or regulation. ! 

9. Domestic materials .—Unless contrary to jaw, 
in the performance of this contract the contractor, 
subcontractors, materialmen, or suppliers shall use 
only such unmanufactured articles, materials, and 
supplies as have been mined or produced in the 
United States, and only such manufactured articles, 


materials, and supplies as have been manufactured 
in the United States substantially all from articles, 
materials, or supplies mined, produced, or manu¬ 
factured, as the case may be, in the United States, 
except, unless otherwise required by law, foreign 
materials, articles, or supplies may be purchased 
if the foreign materials, articles, or supplies are 
lower in cost after the following differentials are 
applied in favor of domestic articles, materials, or 
supplies: 

On purchases where the foreign bid is $100 or 
less, a differential of 100% will apply; 

On purchases where the foreign bid exceeds 
$100. but is less than $10,000, a differential of 25% 
will apply; 
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On purchases where the foreign bid. is $10,000 
or more, a differential of 15% will apply. 

10. (a) Inspection .—The Administrator, through 
his authorized agents, shall have the right to in- 

v* 7 

spect all work as it progresses, and shall have 
access to $11 pay rolls, records of personnel, in¬ 
voices of materials, and anv and all other data 
relevant to the performance of this contract. The 
contractor shall submit to the Administrator, 
through his authorized agents, the names and ad¬ 


dresses of all personnel and such schedules of the 
cost of labor, costs and quantities of materials, and 
other items, supported as to correctness by such 
evidence, as, and in such form as, the Adminis¬ 
trator. through his authorized agents, may require. 

(b) Facilities shall be provided as set forth in 
the specifications for the use of the Government 
Inspector. 

11. lie port: S*.—The contractor and each subcon¬ 
tractor shall report on forms to be furnished by the 
United States Department of Labor, the number 
of persons 1 on their respective pay rolls directly 
connected with the project, the aggregate amounts 
of such pay rolls, and the man-hours worked, wage 
scales paid to the various classes of labor, and the 
total expenditures for materials. Forms will be 
supplied by the Department of Labor on the 15th 
of each month. The reports will cover all pay rolls 
from the 15th of the previous month to the 15th 
of the current month. One copy of each of such 
monthly reports is to be furnished to the State 
Director, one to the Division of Economics and 
Statistics, P. W. A., and one to the United States 
Department of Labor, prior to the 5th day of the 
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following month. The contractor shall alsofuijnish 
to the Owner, to the State Director, and toj the 
United States Department of Labor the names and 
addresses of all subcontractors on the work at the 
earliest date practicable. 

12. (a) Payment for materials and utility serv¬ 
ices .—There shall be provided all necessary njate- 
rials, tools, and other expendable equipment land 
all utility and transportation services required to 
perform and complete in a workmanlike maijmer 
the work provided for in this contract. Except as 
otherwise approved in writing by the Owner, such 
services shall be paid for in full within one month 
after the services are rendered, and all materials, 
tools, and other expendable equipment shall be paid 
for within one month after delivery to the project, 
to the extent of 90 percent of the cost thereof to 
the purchaser, and the remaining 10 percent shall 
be paid within 30 days after completion of that 
part of the work in or on which such materials, 
tools, and other equipment are incorporated or 
used. 

(b) Payment of subcontractors .—In the absence 
of other provisions in this contract more favorable 
to the subcontractor, the contractor shall pay each 
subcontractor, within 5 days after each payment 
made to the contractor, the amount allowed the 
contractor for and on account of the work per¬ 
formed bv the subcontractor, to the extent of the 
subcontractor’s interest therein. 

13. Signs .—The contractor shall furnish signs 
bearing the legend: 

19478—35 - 0 
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FEDERAL PUBLIC WORKS PROJECT NO. — 




as required in the specifications and shall erect the 
same at such locations as may be designated by the 
Owner. 

14. Subcontract *.—Paragraphs 1 to 4 inclusive, 
6, S to 13 inclusive, IT, the Regulations Issued Pur¬ 
suant to So-called “Kick Back Statute" and Sec¬ 
tion 35 of the Criminal Code, as amended, shall be 
inserted verbatim in all construction subcontracts 
under this contract. 

15. Assignment of contract .—The contractor 
shall not assign this contract or any part hereof 
without the approval of the Owner, nor without the 
consent of surety unless the surety has waived its 
right to notice of assignment. 

c o 

lb. Termination for breach .—In the event that 
any of the provisions of this contract are violated 
bv the contractor or bv anv of his subcontractors, 
the Owner may serve written notice upon the con¬ 
tractor and the surety of its intention to terminate 
such contract, such notices to contain the reasons 
for such intention to terminate the contract, and, 
unless within 10 da vs after the serving of such no- 
tice upon the contractor such violation shall cease 
and satisfactorv arrangement for correction be 
made, the contract shall, upon the expiration of 
said 10 days, cease and terminate. In the event of 
any such termination, the Owner shall immediately 
serve notice thereof upon the surety and the con¬ 
tractor, and the surety shall have the right to take 
over and perform the contract, provided however, 
that if the surety does not commence performance 
thereof within 30 days from the date of the mail- 


ing to sucli surety of notice of termination 


the 


Owner may take over the work and prosecute the 
same to completion by contract for the account! and 
at the expense of the contractor, and the contractor 
and his surety shall be liable to the Owner foil any 
excess cost occasioned the Owner thereby, and in 

j 7 i 

such event the Owner may take possession of and 
utilize in completing the work, such materials., ap¬ 
pliances, and plant as may be on the site or the 

work and necessary therefor. 

%/ 

17. Definitions .—The term ‘‘Act” as used herein 
refers to Title II of the National Industrial!Re¬ 
covery Act. The term “State Director” as ijised 
herein refers to the State Director (P. W. A.j) or 
his duly authorized representative, or any person 
designated to perform his duties or functions injuler 
this agreement by the Administrator. The term 
“Government Inspector” as used herein refers to 
State engineer inspectors, resident and assistant 
resident engineer inspectors, and supervising 
gineers, appointed by the Administrator, 
term “materials” as used herein includes, in addi¬ 
tion to materials incorporated in the project used 
or to be used in the operation thereof, equipm 
and other materials used and/or consumed in 
performance of the work. The term “Owner”] 
used herein refers to the public body, agency, 
instrumentality which is a party hereto and for 
which this contract is to be performed. 


14 


en- 

The 


ent 

!the 

as 

or 


as 


(j) That such Construction Regulations 
enumerated under (i) hereof shall be applied a]nd 
interpreted according to the following instructions 
and information: 
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INSTRUCTIONS AND INFORMATION 


The Construction Regulations are to be inserted 
in all construction contracts (except subcontracts) 
for work on non-Federal projects (but not in con¬ 
tracts for the purchase of materials), subject only 
to the following: 

c 

(1) Paragraphs 1 to 17, inclusive, must be in¬ 
serted verbatim, except that— 

(a) The name of the applicable local area shall 
be inserted in paragraph 3 (a), and the name of 
the applicable state in paragraph 2 (d) and (e). 

(b) The modifications discussed in section (3), 
below, mav be made if the facts warrant. 

(2) The applicable wage scale for the zone in 
which the project is located should be inserted in 
paragraph 2 (a). (See WAGE RATES, para¬ 
graph 1.) Where a project is located in more than 
one zone, the higher rate will prevail. 

(3) The 30-hour week requirement shall be con¬ 
strued— 

(a) To permit the limitation of not more than 
120 hours' work in anv 1 calendar month to be sub- 
stitufed for the requirement of not more than 30 
hours' work in any 1 week on projects in localities 
where a sufficient amount of labor is not available 
in the immediate vicinity of the work. 

(b) To permit work up to 8 hours a day or up to 
40 hours a week on projects located at points so 
remote and inaccessible that camps or floating plant 
are neeessarv for the housing and boarding of all 
the labor employed. 

In case it shall be determined prior to advertise¬ 
ment that any project falls within the terms of (a) 
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hereof, the following proviso shall be added at tjie 
end of paragraph 1(b): j 

And provided further, It having been determined 
prior to advertisement that a sufficient amount of 
labor is not available in the immediate vicinity ^f 
the work, that a limitation of not more than 130 
hours’ work in anv 1 calendar month mav be sitb- 
stituted for the requirement of not more than |30 
hours' work in any 1 week on the project. 

In case it shall be determined prior to advertise¬ 
ment that any project falls within the terms pf 
(b) hereof, the following section shall be substi¬ 
tuted in the place of paragraph 1 (b) : 

(b) Hours of Labor .—Except in executive, ad¬ 
ministrative, and supervisory positions, no indi¬ 
vidual directly employed on the project shall pe 
permitted to work more than 40 hours in any 1 

week nor more than 8 hours in anv 1 dav. It hav- 

* %/ 

ing been determined prior to advertisement that 
the work will be located at points so remote and 
inaccessible that camps or floating plant are neces¬ 
sary for the housing and boarding of all the labbr 
employed, this provision shall apply in lieu of tpe 
usual 30-hour terms. 

WAGE RATES 

I 

1. For the purpose of determining wage rates (f>n 
all construction financed from funds appropriated 
by the Administrator of Public Works under the 
authority of the National Industrial Kecovery A^t, 
the United States shall be divided into three zones 
as follows: 
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Southern Zone: South Carolina, Georgia, Flor¬ 
ida. Arkansas. Alabama. Mississippi, Louisiana, 
Arizona, Oklahoma. Texas, and New Mexico. 

Central Zone: Delaware, Maryland, Virginia, 
Tennessee. Colorado. Utah. California, North Car¬ 
olina, West Virginia. Kentucky, Missouri, Kansas, 
Nevada, and District of Columbia. 

Northern Zone: Maine. New Hampshire, Ver¬ 
mont, Massachusetts. Rhode Island, Connecticut, 
New York, New Jersev. Indiana. Wisconsin. Min- 
nesota, Nebraska, Wvoming. Oregon. South Da- 
kota. Idhho. Pennsylvania. Ohio. Michigan, Illi¬ 
nois, Iowa. North Dakota, Montana, and Wash¬ 
ington. 

The hourly wage rates to be paid on construction 
projects in these zones shall not be less than the 
following: 

V T 


Southern 

Skilled lal*>r_ 

Unskilled labor 
Central zone: 

Skilled labor __ 
Unskilled labor 
Northern /.one: 

Skilled labor __ 
Unskilled labor 


$ 1.00 
.40 

1.10 
.45 

1.20 

.50 


2. In the event that any question shall be raised 
(prior to the awarding of the contract) as to what 
wage rates prevail in any district under agreements 
and understandings between organized labor and 

P CP 

employers, the United States Department of Labor 
shall determine such rates. 











HOURS OF LABOR 


See the self-explanatory provisions of paragraph 
1 (b), page 6, paragraph (3), pages 14 and. 15, 
I\ W. 28260, and P. IV. 8005 as amended by P. W. 
40969 and P. W. 41164. 

These provisions apply to all construction jeon- 
tracts and subcontracts for work on any non-fed¬ 
eral project (but not to contracts for the purcjiase 
of mat(‘i*ials) which are financed in whole or in part 
by the Federal Emergency Administration of pub¬ 
lic Works. 

EMPLOYMENT OF LABOR 

Employers may use organized or unorganized 
labor. Unorganized labor shall be obtained from 
local employment agencies designated by j the 
United States Employment Service, while on 

1 » 7 

ized labor must be sought in the first instance f: 
union locals. 

See the detailed provisions of paragraph 3 
and (c), pages 8 and 9. and P. W. 26012 of Janujary 
15, 1935, for interpretation thereof. 


an- 

•oni 
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REGULATIONS ISSUED PURSUANT TO SO-CALLED “KICK- 




BACK STATUTE 

: I 

I 

Pursuant to the provisions of Public Act No. ^24, 
Seventy-third Congress, approved June 13, 1$34 
(48 Stat. 948), concerning rates of pay for lauor, 
the Secretary of the Treasury and the Secretary 

» %/ I ^ 

of the Interior hereby jointly promulgate the fol¬ 
lowing regulations: 
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Section 1 . Said Act reads as follows: 

“To effectuate the purpose of certain 
statutes concerning rates of pay for labor, 
by making it unlawful to prevent anyone 
from receiving the compensation contracted 
for thereunder, and for other purposes. 

“7>V it Enacted Bjf the Senate and House 
of Rej'.rcst ntatives of the United States of 
America in Congress Assembled, That who¬ 
ever shall induce any person employed in 
the construction, prosecution, or completion 
of any public building, public work, or build¬ 
ing or work financed in whole or in part by 
loans or grants from the United States, or 
in the repair thereof to give up any part of 
the compensation to which he is entitled 
under his contract of employment, by force, 
intimidation, threat of procuring dismissal 
from such employment, or by any other 
manner whatsoever, shall be fined not more 
than $5,000, or imprisoned not more than 
five vears. or both. 

“Sec. 2. To aid in the enforcement of the 
above section, the Secretary of the Treasury 
and the Secretary of the Interior jointly 
shall make reasonable regulations for con- 
tractors or subcontractors on anv such build- 
ing or work, including a provision that each 
contractor and subcontractor shall furnish 
weekly a sworn affidavit with respect to the 
wages paid each employee during the pre¬ 
ceding week." 

V- 

Section. 2. Each contractor and subcontractor 
engaged in the construction, prosecution, or com¬ 
pletion of any building or work of the United 
States or of anv building or work financed in whole 
or in part by loans or grants from the United 
States, or in the repair thereof, shall furnish each 
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of 

pay 


week an affidavit with respect to the wages jpaid 
each employee during the preceding week. Said 
affidavit shall be in the following form: 

State of_ | 

County of_, ss: 

I,_(name the party signing af¬ 
fidavit) _(Title), do hereby certify 

that I am (the employee of) - 

(name of contractor or subcontractor) who 
supervises the payment of the employees of 
said contractor (subcontractor) ; that the at¬ 
tached pay roll is a true and accurate report 
of the full weekly wages due and pahjl to 
each person employed by the said contractor 
(subcontractor) for the construction 

_(project), for the weekly 

roll period from the_day of_ 

193—, to the-day of__ 193_; 

that no rebates or deductions from any 
wages due any such person as set out on the 
attached pay roll have been directly or indi¬ 
rectly made; and that, to the best of my 
knowledge and belief, there exists no agree- 
ment or understanding with any person (un¬ 
ployed on the project, or any person what¬ 
soever, pursuant to which it is contemplated 
that I or anyone else shall, direetlv or nidi- 
rectly, by force, intimidation, threat, or oth¬ 
erwise, induce or receive anv deductions or 
rebates in any manner whatsoever from any 
sum paid or to be paid to any person at any 
time for labor performed or to be performed 
under the contract for the above named 
project. 

Sworn to before me this_day of 

_, 193__. ’ ! 

I 

Section 3. Said affidavit shall be executed a|nd 
sworn to by the officer or employee of the contr&c- 
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tor or subcontractor who supervises the payment 
of its employees. 

Said affidavit shall be delivered, within three 
days after! the payment of the pay roll to which it 
is attached, to the Government representative in 
charge at the site of the particular project in re¬ 
spect of which it is furnished, who shall forward 
the same promptly to the Federal agency having 
control of such project. If no Government repre¬ 
sentative is in charge at the site, such affidavit shall 
be mailed within such three-day period to the Fed¬ 
eral agency having control of the project. 

Section 4. At the time upon which the first affi¬ 
davit with: respect to the wages paid to employees 
is required to be tiled by a contractor or subcon¬ 
tractor pursuant to the requirements of these reg¬ 
ulations. there shall also be tiled in the manner re¬ 
quired by Section 3 hereof a statement under oath 
bv the contractor or subcontractor, setting forth 
the name of its officer or employee who supervises 
the payment of employees, and that such officer or 
employee is in a position to have full knowledge of 
the facts set forth in the form of affidavit required 

bv Section 2 hereof. A similar affidavit shall be 
* 

immediately filed in the event of a change in the 
officer or employee who supervises the payment of 
employees. In the event that the contractor or 
subcontractor is a corporation, such affidavit shall 
be executed by its president or a vice president. 
In the event that the contractor or subcontractor is 
a partnership, such affidavit shall be executed by a 
member of the firm. 

Section’! 5. These regulations shall be made a 
part of each contract executed after the effective 


date hereof by the Government for any of the [pur¬ 
poses enumerated in Section 2 hereof. 

Section 6. These regulations shall become ejffec- 
tive on January 15, 1935. 


The clause in the pay roll affidavit wjhich 
reads “* * * that the attached pay roll |is a 

true and accurate report of the full weekly wages 
due and paid to each person employed by the said 
contractor * * *" is construed bv the Public 

Works Administration to mean: 

(a) Wages due are the wages earned during the 
pay period by each person employed by the con¬ 
tractor. less anv deductions required bv law. i 

(b) At the time of signing the affidavit, | the 
wages due each employee have either been pail to 
him in full or are being held subject to claim by 
him. 

(c) Such unpaid wages will be paid in ful' on 
demand of the employee entitled to receive them. 


The clause “* 


* 


that no rebates or deflluc- 

set 


tions from any wages due any such person as 
out on the attached pay roll have been directly or 
indirectly made"’ does not apply to any legitimate 
deductions mentioned above which enter into the 
computation of full weekly wages due. 

The “Regulations Issued Pursuant to So-Called 
‘Kick-Back’ Statute'’ shall not be construed to pro¬ 
hibit deductions required by law or deductions for 
health, sickness, unemployment, or other similar 
benefits voluntarily authorized bv permanent fern- 
ployees of equipment suppliers engaged in installa¬ 
tion of the equipment at the site of the project, 
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PENALTY 

Section 35 of the Criminal Code, as amended, 

* 

provides a penalty of not more than $10,000 or 

imprisonment of not more than 10 years, or both, 

for knowingly and willfully making or causing 

to be made “anv false or fraudulent statements 

* 

* * or use or cause to be made or used any 
false * * * account, claim, certificate, affi¬ 
davit, or deposition, knowing the same to contain 

anv fraudulent or fictitious statement * * 

* 

relating to any matter within the jurisdiction of 
any governmental department or agency. 


Federal Emergency Administration of Public 

Works 

HAROLD L. ICKES, ADMINISTRATOR WASHINGTON 

Contract Record Memorandum i 

! 

SUGGESTED FORMS TO RE FOLLOWED BY APPLICANTS IN APPROVING 
ANI) EXECUTING AGREEMENTS WITH THE UNITED STATES OF 
AM ERICA 

I 

NOTE I 


The execution of an agreement with the United 
States of America should be authorized at a regu¬ 
lar or duly called special meeting of the applicant’s 
governing body. If the execution of the agreement 
is authorized at a special meeting, satisfactory evi¬ 
dence should be furnished that such special meeting 
was properly held. Herein will be found a sug¬ 
gested form of notice of a special meeting. There 
are also forms for the ordinance authorizing the 
execution of an agreement with the United Stgtes 
and for furnishing certified extracts of the minutes 
of the meeting at which such ordinance is adopted. 
If a special meeting of the governing body must lie 
called in a manner not consistent with the fo|rm 
suggested herein, appropriate changes to conform 
to these requirements should be made in the sug¬ 
gested forms, since these forms must be adapted to 
the law and the facts of the particular case. 

If under the statutes or the applicant’s charter, 
the ordinance cannot be adopted at the meeting jat 
which it was introduced, the forms should be modi- 
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fied satisfactorily to show that such statutory or 

w •> 

charter requirements have been observed. If it is 
possible,to suspend any rules which would prevent 
the final adoption of the ordinance at the meeting 
at which it is introduced, and such rules are sus¬ 
pended, the minutes should show that such rules 
were validly suspended. Where an ordinance 
adopted by the governing body must contain the 
approving signature of designated officers before 
such ordinance becomes valid, provision should be 
made in the attached form of ordinance for such 
approval and in the form of minutes to show that 
such approvals were made in the place, at the time 
and by the officers provided bv the laws relating 
thereto. 


If the procedure employed for authorizing the 
execution of the agreement requires publication be¬ 
fore the proceedings become effective, proof of pub¬ 
lication should be attached, and if such proceedings 
do not become effective until a particular period of 
time has expired within which a referendum on the 
question of executing the agreement may be re¬ 
quested by the voters, satisfactory proof that no 
such petition has been filed within the required time 
should be furnished. 


It should be noted that these forms are only sug¬ 
gestions, and should be followed only to the extent 
permitted!by local law and the facts of a particular 
ease. The ordinance and the minutes relating 
thereto should be prepared in triplicate and for¬ 
warded to the State Office. 
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NOTICE OF SPECIAL MEETING 


TP* 


"T 


To the-of the_ 

of the_ I 

Notice is hereby given that a special meeting; of 

the-of_will be 

held in the-at the_ 

at-o'clock_ M. on the_day of_ 

19—, for the purpose of considering an agreen 
terminating the Loan and Grant Agreement da|ted 
as of_, 193_, with the United Stated of 

l 

America and adopting an ordinance approving jjmd 
authorizing the execution of such agreement. 
Dated this_day of_, 19_i 

J / i 


- J 

ent 


CONSENT TO MEETING* 


We, the undersigned members of the- 1 — 

of the_, hereby accept service of fhe 

foregoing notice, waiving anv and all irregularitlies 
in such service and such notice, and consent and 

agree that said_shall meet at the 

time and place therein named, and for the purp< 
therein stated. 


>se 


i— 


* This form to be used only if a special meeting is to jbe 
held. If a regular meeting is to be held, omit this form ahd 
the first paragraph on page 4. j 
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EXTRACTS FROM THE MINUTES OF A (REGULAR) 

(SPECIAL) MEETING OF THE_HELD ON THE 

_DAY OF__ 19__ 

A special meeting of the---of 

_held pursuant to the preceding call 

of the_was held on the_day of 

_, 19__. 

or 

A regular meeting of the_of_ 

was held on the_dav of_, 19__. 

* • 

The meeting was called to order bv the_ 

and on roll call the following answered present: 


The following were absent:_ 

After discussion of a proposed agreement ter¬ 
minating the Loan and Grant Agreement dated as 

of_193_, with the United States of 

America, the following Ordinance, numbered_ 

and entitled ‘‘An Ordinance Approving and 
Authorizing the Execution of an Agreement Ter¬ 
minating the Loan and Grant Agreement dated as 

of__ 193__. with the United States of 

America : and Declaring an Emergency ", was pro¬ 
posed by_and read in full: 


ORDINANCE NO._ 


AN ORDINANCE APPROVING AND AUTHORIZING TIIE EXE¬ 
CUTION OF AN AGREEMENT TERMINATING THE LOAN AND 

GRANT AGREEMENT DATED AS OF_ _10:5_WITH 

THE UNITED STATES OF AMERICA: AND DECLARING AN 
EMERGENCY. 


Be it ordained bv the_ 

Section 1. That Agreement terminating the 

* ay 




















141 


Loan and Gi*ant Agreement dated as of_, 

193—, with the United States of America_ 

a copy of which Agreement reads as follows: j 

(Agreement in full) I 

• i 

I 

be and the same is hereby in all respects approved 
and the_is authorized to execute 

i 

the same on behalf of the_ 

and_is authorized to attest the sig¬ 
nature of the_and to affix the seal 

of said_to said Agreement, j 

Section 2. That bv reason of the fact that the 
termination of the Loan and Grant Agreement 

dated as of_, 193_, for a condition precedent 

to the making of a new agreement between ! the 

United States of America and the City of_ 

to finance the construction of_and. by 

further reason of the fact that the City of_ 

* 

is without an adequate_, it is deemed 

and hereby declared necessary for the preservation 
of the public health, peace and safety, that an ade¬ 
quate _shall be constructed without 

delay and that, to such end this ordinance shall be- 
come operative immediately; wherefore an emer¬ 
gency is hereby declared to exist, and this ordinance 

shall be in full force and effect immediately from 

* 

and after its passage, approval and publication. 

Passed the_day of_, A. D., 193._. 

Approved the_day of_, A. p., 

193__. I 


Seal : 
Attest : 


19-11S— 


10 
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The above ordinance was seconded by_ 

and was adopted, with the following voting aye: 

_and the following voting nay:_ 

The_thereupon declared said Ordi¬ 
nance carried and the_thereupon 

signed said Ordinance in approval thereof. 


CERTIFICATE OF CLERK (OR OTHER RECORDING OFFICER) 

I,_, the duly elected, qualified 

and acting_of the- 

of_, do hereby certifv that the at- 

m/ v 

tached copy of the extracts of the minutes of a 

(regular) (special) meeting of the_ 

of the_held on the_dav of 

_, 19_, is a true, correct, and compared 

copy of the original minutes of said meeting on file 
and of record, and I do further certify that the 
copy of the Ordinance appearing in such minutes, 
entitled “An Ordinance approving and authorizing 
the execution of an agreement to terminate the 

Loan and Grant Agreement dated as of_, 

193—, with the United States of America; and de¬ 
claring an emergency”, is a true, correct, and com¬ 
pared copy of the original Ordinance adopted at 
said meeting, which Ordinance is on file and of 
record. 

Witness my hand and the seal of the said 
--— this-day of_, 19_ 


[seal] 




















Memorandum in Support of Appellees’ Motion 

That Transcript of Record Be Supplemented. 

i 

Attached to and made part of the amended bill 
herein is a loan and grant agreement between the 
Government and the Citv of Hominv, Oklahoima. 

«/ %, 7 j 7 

dated as of January 9, 1935, whereby the Govern- 
merit agrees to purchase certain bonds of the Cjity, 
issued to finance the cost of a municipal electric 
system and to make a grant in aid of construction. 
The prayer of the bill seeks to restrain perform¬ 
ance by the Government of this agreement. The 
prayer also asks that the defendant officers of the 
Government be restrained “from aiding in the con¬ 
struction or from financing the construction of said 
electricity generating and distribution system of 
the said Citv of Hominv.” 

* * i 

After the decree below dismissing the bill the 
defendant Administrator, for the reasons and in 
the manner stated in the attached motion and sup¬ 
porting affidavit, has agreed with the City that the 
loan and grant agreement be terminated and an 
offer of the Government to purchase the bonds and 
make the grant substituted therefor. Acceptance 
of this offer by the City is by actual performance 


of the conditions stated in P. W. A. Circular j A. 
The effect of such offer and acceptance is that jhe 
Government aids in financing the cost of constriic- 
tion of the City’s electrical svstem. This effect is 
what the appellant herein seeks to prevent. The 
appeal, hence, does not become moot except with 
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regard to the question of the alleged illegality of 
the loan and grant agreement dated January 9, 
1935 in so far as that agreement delegates legisla- 

o c o 

tire power from the City of Hominy to the Admin¬ 
istrator. 


The appellees consider it their duty to apprise 
this Court'of the change recited above in the rela- 
tions between the Administrator and the City. 
That this change may properly be placed before the 
Court by motion and affidavit and that the Court 
has power under its general equity jurisdiction to 
consider the record as supplemented (as prayed by 
the motion) by recital of the transactions contained 
in the motion appears by the decision of the Su¬ 
preme Courr of the United States in United States 
v. Trans-Missouri Freight Association, 166 U. S. 
290. It appears by the statement of the case (p. 
304) that the defendant Association had been dis¬ 
solved after the judgment of the Circuit Court of 
Appeals. A motion was made by the defendants 
upon affidavits to dismiss the bill. In opposition to 
tliis motion it appeared that at the same meeting 
at which the defendant Association was dissolved 
action was taken toward forming a new Association 
for the same purposes (p. 305). The Court did not 
dismiss the appeal but proceeded to determine the 
question whether the Sherman Act rendered such 
an Association unlawful. Mr. Justice Peckham 
said (]>. 307): 


“We think the fact of the dissolution of 
the association does not prevent this court 
from taking cognizance of the appeal and 
deciding the case upon its merits. 

The prayer of the bill tiled in this suit 
asks not only for the dissolution of the asso- 
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ciation, but, among other things, th|at the 
defendants should be restrained from con¬ 
tinuing in a like combination * * *. 
The judgment of the court is sought upon 
the question of the legality of the agreement 
itself for the carrying out of which the as¬ 
sociation was-formed, and if such agreement 
be declared to be illegal, the court is asked 
not only to dissolve the association nailed in 
the bill, but that the defendants shoujld be 
enjoined for the future. * * * j 

“If the injunction were limited td> the 
prevention of anv action bv the defendants 
under the particular agreement set out, or if 
the judgment were to be limited to the dis¬ 
solution of the association mentioned in the 
bill, the relief obtained would be totally in¬ 
adequate to the necessities of the occasion, 
provided an agreement of that nature were 
determined to be illegal. The injunction 
should go further, and enjoin defendants 
from entering into or acting under any Simi¬ 
lar agreement in the future. In other 
words, the relief granted should be adequate 
to the occasion.” | 

In the instant case while it appears by the Gov¬ 
ernment's motion and the supporting affidavit [hat 
the particular agreement which the appellant seeks 
to have declared illegal has been terminated, the 
Administrator and the City have substituted there¬ 
for another agreement having the same effect iiji so 
far as the financing by the Government of Ithe 
City’s electric plant is concerned. It is such 
financing which the appellant seeks to restrain.! 

Hence this Court may in the exercise of its dis¬ 
cretion as prayed by the motion consider the record 
supplemented in the respects stated and determine 
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whether the appellant has stated a cause of action 
upon the record as supplemented. 

The appellees earnestly request the Court to ex¬ 
ercise its discretion as aforesaid as its determina¬ 
tion of the questions raised by the record as supple¬ 
mented will determine questions raised by some six 
like suits brought by utility companies in the Su¬ 
preme Court of the District of Columbia to restrain 
performance by the Administrator of agreements 
providing aid to municipalities in financing their 

electric systems. 

%/ 

Respectfully submitted, 

Angus D. MacLean 
Assistant Attorney General 
John W. Scott 

Special Assistant to the Attorney General 

Henry T. Hunt 

Special Assistant to the Attorney General, 
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Works 

i Carl F. Farbach 

Assistant Director, Legal Division Federal 
Emergency Administration of Public 
Works 

Leslie C. Garnett 
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Assistant United States Attorney , 
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Umteb States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA! 


No. 6509 


! 

Oklahoma Utilities Company, a Corporation Organ¬ 
ized and existing under the laws of the State of 
Oklahoma, Appellant, 


v. 


Harold L. Ickes, Administrator of the Federal ij 
gencv Administration of Public Works, e 
Appellees . 


jjmer- 

\t al., 


Appeal from the Supreme Court of the District of 

Columbia. 


REPLY BRIEF FOR APPELLANT. 


There are three points suggested in the brief of' the 
defendants to which plaintiff would reply: 

• I 

1. The Town of Hominy Is Not a Necessary Party. 

Cherokee Nation v. Hitchcock , 187 U. S. 294, 300, 
should dispose of the defendants’ argument that) the 
town is a necessary party. There the Secretary of the 
Interior, acting under a statute of Congress, proposed 
to lease certain Indian lands to a particular oil com¬ 
pany. The Cherokee Nation sued to enjoin the Sec¬ 
retary from making the lease, urging the unconsfitu- 
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tionality of the statute under which the Secretary pro¬ 
posed to act, but did not join the company. The court 
summarily dismissed the contention that the company 
was a necessary party. The dispute was one over the 
power of the Secretary under the statute, and that 
could be determined without the presence of the com¬ 
pany. 

So here, whether the defendants propose to act un¬ 
der an agreement with Ilominv or, as thev now contend 
in their motion to supplement the record, merely un¬ 
der an offer to the village, by which there is no pre¬ 
tense that the village has acquired any rights, the 
question is solely one of the power of PWA and the 
defendants. The presence of the village is wholly un¬ 
necessary for the determination of that question. 


Xiles-Bcment Co. v. Iron Moulders Union, 254 U. S’. 
77, is beside the point. There the defendant employees 
were striking against the defendant subsidiary corpo¬ 
ration, which, the plaintiff parent corporation alleged, 
resulted in failure of the subsidiary to perform its 
work for the parent, to the parent’s damage. The 
wrong set iup was a wrongful strike, a wrong against 
the subsidiary. The court held that, in aligning the 
parties to see whether there was diversity of citizenship 
for the purposes of federal jurisdiction, the subsidiary 
should be aligned as a plaintiff. (The subsidiary and 
the employees were citizens of the same state.) The 
court thus {forestalled an effort by employers to throw 
strike cases into federal courts, and its decision is a 
frequently cited landmark among the cases which have 
marked out the appropriate limitations upon the diver¬ 
sity jurisdiction of the national judiciary. 

Here there is no attempt, by subterfuge, to defeat 
the jurisdiction of a court before which the dispute 


should properly be brought, as in the Niles-Bempit 
case. Here there is an honest attempt to get the cjise 
before the only court that can decide it—for the defen¬ 
dants can be compelled to appear nowhere else, <tnd 
they seem now to refuse to appear anywhere else. 
In several instances where a utility has brought suit 
in its local jurisdiction against the municipality it ijias 
been met with the objection by the municipality tljiat 
the Public Works Administrator was a necessiry 
party. In at least three cases an injunction was dented 
or the bill dismissed for that reason. Texas Utilities 
Company v. City of Plainview. (Plaintiff’s Digest of 
Cases, p. 8); Iowa Southern Utilities Company v. 
Town of Lamoni, Idem. p. S; Kansas Utilities Com¬ 
pany v. City of Burlington, Idem. p. 10; see also our 
original brief, p. 82. 

2. The Appellant Has Sufficient Interest to Maintain 

This Suit. 

Lest there be anv doubt, it mav be stated again that 
there is no contention that plaintiff has an exclusive 
privilege to carry on the electricity business in Hom¬ 
iny. Furthermore it may be assumed, for present 
purposes, that the town of Hominy would be privileged 
to terminate plaintiff's right to do business in the 
town on and after April, 1936. It seems to nuke 
no great difference whether the relationship with the 
town is in the nature of a tenancy from year to year, 
or something even more substantial (see Denver v. 
Denver Union Water Co.. 246 U. S. 178, discussed 


in plaintiff’s principal brief at pp. 86-87). 

This being the case, the defendants have argued 
that nothing will happen to the plaintiff except ttyat 
which the town of Hominy is privileged to do. Ii^ a 
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quarrel between the plaintiff and the town of Hominy, 
such ani argument would have considerable weight. 
But the quarrel here is between the plaintiff and P\YA. 
The acts whose legality is in question are the acts of 
PWA, not of Hominy. And the talk of the privilege 
of Hominy is as wide of tlie mark here as was the 
argument in the Hitch man case that the employees 
were privileged to leave their employment, or the argu¬ 
ment in the Tmax case that the employee could be dis¬ 
charged at any moment, or the argument in the Society 
of Sisters case that the prospective patrons might 
never want to go to the plaintiff's school. (See plain¬ 
tiff's principal brief at pp. 89-94.) In other words 
the mere fact that the damage suffered consists of a 
voluntary privileged act by some third party is never 
enough to exculpate a wrongdoer. 

As stated in the Hitchman opinion, this principle is 
fundamental in the law and is of universal application. 
The three decisions cited are merely illustrative; the 
books are studded with an extensive variety. 

Perhaps the most interesting case is Hammer v. 
Da genii art, 247 V. S. 251, involving the constitutional¬ 
ity of the child labor legislation. The statute provided 
that an employer could not ship his products in inter¬ 
state commerce for thirty days after having employed 
children in his factory. A child sued to enjoin the 
district attorney from enforcing the statute against 
his employer,' and the child's father also sued on the 
ground that he was benefited bv the child’s work. 
The child's employment was not for a term, but was 
terminable at will. The employer proposed to dis¬ 
charge the child in order to secure the right to ship 
his goods across state lines. 

1 He also Imade His employer a party but only the district attorney 
was before the Supreme Court on appeal. 


I 

The child and his father relied upon the Truax base, 
supra , as settling the question of their interest, j See 
brief of appellees in Supreme Court at pp. 3 et\$eq. 
If the child or father had no interest the Supreme 
Court, of course, should have raised the question sua 
spoute, even had its attention not been called to the 
point by the parties; but it upheld the plaintiffs’ cjause 
without even discussing the question of their interest. 
And the eminent Solicitor General, Mr. John AY. Djivis, 
apparently did not regard the issue as sufficiently [sub¬ 
stantial to justify mention. j 

So in this case the town of Hominy proposes to dis¬ 
charge, or to oust, the plaintiff as a condition, impbsed 
by PAY A, to receiving a Federal Public Works Project, 
thirty per cent of the cost of which is to constitutb an 
outright gift. As counsel for the defendants stated 
on three different occasions in oral argument, if PAY A 
is not successful in handing this Project to the town, 
to supersede the plaintiff, the plaintiff and the town 
will undoubtedly continue their relationship indefi¬ 
nitely, under a new term agreement or otherwise. But 
if PAATA is successful, then, as it contemplates, intends, 
and requires, that relationship will at once be ter¬ 
minated, the prospect of renumerative employment of 
plaintiff’s facilities in Hominy will be snatched away, 
and its property will be so much junk—it could not 
even sell it to the town. 

The defendants charge (defendants’ brief, pp. 16- 
17) that the plaintiff has gone outside the record in 
calling to the Court’s attention that this project ::s a 
Public AA^orks Project, to be carried out under Tfitle 
II of the XIRA, as a part of a great public works 
drive and campaign, the very assumptions of which 
are that the federal government had to prime the 




6 


pump in order to get the economic processes of indus¬ 
try in operation. These matters are hardly of the sort 
which judges are taken not to know about unless ex¬ 
plicitly described in formal pleadings. And in arguing 
the constitutionality of the XIR A the defendants are 
at pains to refer to so-called “weekly reports on pub¬ 
lic-works projects” to show how construction of proj¬ 
ects is stimulated, and to acclaim the Act as provid¬ 
ing for spcial services which would otherwise be im¬ 
possible. (Defendants’ brief, p. 53) 

Nevertheless the defendants apparently feel justified 
in recounting alleged facts, nowhere found in the rec¬ 
ord. purporting to show that Hominy wanted a munici¬ 
pal plant before the drive of PWA, with its attendant 
gifts, was instituted. If the desires of Hominv are 
relevant, plaintiff is confident of meeting the issue at 
the trial, but for the moment the question is whether 
there should be a trial. Plaintiff is not complaining of 
the willingness of Hominy to enjoy municipal owner¬ 


ship. 

works 


Its quarrel is that PWA. as a step in its public 
drive, reenforced with a large gift of funds, is 


constructing a Public Works Project and procuring 
the elimination of plaintiff's business. 

Finally plaintiff would repeat that the question of 
the plaintiff's interest in complaining of unconstitu¬ 
tional action by public officers is an intensely practical 
one. not to be disposed of by fine spun doctrine. The 
inquiry in the precedents has been one of determining 
whether the consequences to a complainant which fol¬ 
low the unconstitutional action are. as a practical mat¬ 


ter. sufficiently apparent and peculiar to the complain¬ 
ant to guarantv that the courts are faced with a gen- 
nine controversv. and not merelv with an academic de- 
bate, sponsored by a party without any property inter- 


est at stake, as in Frothingham v. Mellon. Here the 
plaintiff is facing 1 inevitable loss because of the jexer- 
tion by public officers of uncontrolled discretion. jTliat 
loss means ruin to the plaintiff. And if it cannot call 
to judgment the officers who ruin it, then the w|av is 
open to crusades by government officials to do jwliat 
thev will and get others to do their will merely bv 

. . r 

spending the vast sums at the command of the Federal 
Government without authority from the Congress and 
contrary to the provisions of the Constitution. 


3. Title II of N. I. R. A. Contains an Unconstitutional 

Delegation of Power. 


What do we mean when we say that Title II of 
X. I. K. A. contains an unconstitutional delegation of 
power by Congressf We mean that the power (if any) 
to spend money to provide for the general welfare is 
given to Congress, and not to any other branch of the 
government. All the powers contained in Section 8 of 
Article 1, we say, are Congressional powers and cannot 
be delegated; and we say this is just as true of Clause 
1—the general welfare clause—as it is of the cjther 
clauses in Section 8. 

We sav Title II contains such a delegation because in 
the first place Congress did not determine the subject 
matter to be acted upon. It permits the inclusion of 
almost any project, “among other things”—slum 
clearance, soil erosion, buildings, reservoirs, battle¬ 
ships. Therefore we say that the subject matter to be 
acted upon has not been determined by Congress but 
is left practically to the unrestricted caprice of the 
President. 
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Next, we say that not only is the subject matter un¬ 
determined, the action to be taken is quite undeter¬ 
mined— 


(a) The President is free to take no action at all. 
(See our original brief, y. 54.) 

(b) If he is to act, there is no time set for acting. 

(c) The place where he is to act is left totally indefi¬ 
nite. He can spend all the funds appropriated 
in Alaska if he chooses. 

(d) Xo standards or criteria are set up on the basis 
of which he is required to act. 


The two recent cases, the Panama Refining Company 
case and the ScJiechter case, which on this very ground 
held invalid Title 1 of this same National Industrial 
Recovery Act, are almost ignored in the appellee’s 
brief. Thev seem to us conclusive, in the Panama 
case there was nothing like the indefiniteness to be 
found here. The subject matter was definite; the 
action to be taken was definite. The onlv discretion 
delegated was the time and the occasion for acting. 
Vet even then the court said the delegation was unlaw¬ 
ful. 

Practically ignoring these two recent cases, the ap¬ 
pellee’s brief refers to three earlier cases, of which 
Field v. Clark, 143 U. S. 649 is typical. That case well 
illustrates the sort of delegation that is permissible. 
The subject matter there was definite; the action to be 
taken was definite. The onlv discretion left to the 
President was the ascertainment of the facts as the 
basis for the prescribed action. Whenever the Presi¬ 
dent found that a country exporting sugar to the 
United States was imposing undue exactions upon 
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American agricultural products it was made his duty 
to remove sugar from the free list. 

The appellees’ attempt to show a parallel betjween 
that case and our case by implying (rather tliafi as¬ 
serting) that Title II “prescribes” the action jo be 
taken. That is just what it does not do. Nothing is 
prescribed. In Field v. (dark everything was jpre¬ 
scribed; there was left only the ascertainment of facts. 

The Panama Refining Company case and the Sc\ieeh- 
ter case contain bv far the most careful review of this 
whole subject; they were decided only this year and 
are authoritative. The appellees try to distinguish 
them in two wavs: 

(1) They say that in both those cases the power jlele- 
gated was the power to “prescribe rules of conduct”, 
and they imply that in some way or other tln^t is 
sufficient to distinguish those two cases from our case. 
While they admit that Congress cannot delegatej the 
power to prescribe “rules of conduct”, they imply that 
as to other kinds of Congressional powers delegation is 
all right. Let us examine that contention— 

Section 8 gives to Congress power, among o 
things, “to fix the standard of weights and measui 
and “to constitute tribunals inferior to the Suprjeme 
Court”. Neither of these powers involves the making 
of “rules of conduct”. They are nevertheless respon¬ 
sibilities which the Constitution gives to Congress. 
Will the appellees say that Congress may delegate 
those powers? Surely Congress can no more divest 
itself of these responsibilities than it can divest itself 
of the power to make “rules of conduct”. Therefore 
that attempted distinction vanishes. 

(2) The second distinction attempted in the ap¬ 
pellee’s brief is that Title II is an appropriation act. 


ther 
|es, ’ ’ 
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Then they say that no appropriation act involves the 
delegation of power, since the spending of money is an 
executive duty, and that the function of Congress is 
performed by the mere appropriation of the money. 
Jn support of that argument, they set out in full the 
first, appropriation act under the Constitution, the act 
of September 29, 1789, from 1 Stat. L. Peters Edition; 
(Boston, 1 1854) p. 95. That Act appropriates 

“* * * the following sums, viz. A sum not 

exceeding 216 thousand dollars for defraving the 
expenses of the civil list, under the late and pres¬ 
ent government: a sum not exceeding 137 thousand 
dollars for defraying the expenses of the depart¬ 
ment of war; a sum not exceeding 190 thousand 
dollars for discharging the warrants issued bv the 
late board of treasury, and remaining unsatisfied; 
and a sum not exceeding 96 thousand dollars for 
paving the pensions to invalids.’■ 


The inference drawn from this brief Act is that here 
we have the sole legislation relating to the War De¬ 
partment, the Civil List and Pensions and that the 
President was given all the powers of Congress under 
the war power and other powers of the Constitution 
to do what he liked on these subjects. Nothing could 
be further from the fact. The same volume of the 
statutes contains specific legislation by the Congress 
creating the War Department, the Civil List and the 


pensioners of the Government. The brief appropria¬ 
tion act was merely to provide money for specific ex¬ 
penses which Congress in the exercise of its powers— 
and not the President—had directed to be incurred. 

On August 7, 1789, before the appropriation act in 
question was passed, the same Congress passed an act 
creating the “Department of War", created the office 
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of “the Secretary for the Department of War”, whose 
duties were to be “relative to military commissions, 
or to the land or naval forces * * * and other 

matters respecting military or naval affairs’!, and 
made provisions for inferior officers and employees. 
{Idem. p. 49) On September 11, Congress passed an 
act establishing a Civil List and fixing the salaries of 
all the principal officers of the Government and pro¬ 
viding that the heads of departments should “appoint 
such clerks therein respectively as they shall find nec¬ 
essary; and the salaries of the said clerks respectively 
are not to exceed the rate of $500 per annum”. {Idem. 
p. 67) Again, on the same day that the appropr iation 
act was passed—that is, on September 29—Congress 
passed an act providing: 


that the military pensions wliic 


had 


been granted and paid by the states, respectively, 
in pursuance of the acts of the United Stares in 
Congress assembled, to the invalids and the 
wounded and disabled during the late war are to 
be continued and paid by the United States from 
the fourth day of March last for the space of one 
year under such regulations as the President of 
the United Stales mav direct.” {Idem. p. 9o) 


Nothing could be more clear than that the brief 
appropriation act was not a delegation of the war 
power or any other powers to the President and vested 
him with no discretion in the expenditure of the >ums 
appropriated. It merely authorized the withdrawal of 
money from the Treasury to pay expenses which Con¬ 
gress in other specific and valid legislation had author¬ 
ized and directed. It is a clear illustration of a dis¬ 
tinction which the defendants continually fail to ap¬ 


preciate—the distinction between legislation by 


Con- 
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gress upon matters confided to its care by the Consti¬ 
tution, and a mere appropriation to pay tlie expenses 
authorized and directed bv sucli legislation. The fact 
that the fitter may be as brief as you please, is no au¬ 
thority tor Congressional abdication of duty to legis- 
late upon the former and the delegation of that power 
to the President. 

During appellant’s oral argument, counsel for the 
Government were asked to answer four questions. 
This request they ignored. 

The fourth of these questions we believe presents 
concisely the entire issue: 

Do appellees contend that an act of Congress in 
the following form would lie valid? 

V .7 

“One billion dollars is hereby appropriated— 
(a) For general welfare; 

(1)) To be expended by the President if, when, 
where and as he pleases.” 

If they had answered, “yes” to that question they 
would have taken a position clearly untenable in the 
light of the Panama Oil case and the Schechter case. 
If they had answered, “no, such an appropriation 
would not be valid*', they would have been equally 
hard-pressed to explain in what way Title II differs 
from the case supposed. 

1935 Act 

Not referred to bv the Government counsel in brief 
or oral argument is the point that PAY A is threatening 
to give a Public Works Project to Hominy at the pres¬ 
ent time bv virtue of the extension of X. I. R. A. con- 
» 

tained in the Emergency Relief Appropriation Act of 
1935. The funds are X. I. R. A. funds, allotted under 
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that Act before the bill herein was filed; but that Act, 
by its section 201 (d), expired on June 16, 1935, and 
the continuing authority of the defendants to expend 
X. I. R. A. funds and to give Hominy the Public Works 
Project comes only from section 12 of the 193j5 Act. 
That section reads: 

4 ‘The Federal Emergency Administration of 
Public Works, established under Title IT of the 
National Industrial Recovery Act, is hereby con- 
tinued until June 30, 1937, and is authorized to 
perform such of its functions under said act and 
such functions under this joint resolution a-$ way 
he authorized bv the President.” 

The ingenuity of Government counsel will ijardly 
be equal to discovering in the above passage arjy de¬ 
termination or prescription by Congress, or anything 
but the complete transference of all responsibil tv to 
the President. 

* 

Respectfully submitted, j 

Edward B. Burling, 
Clarence W. Miles, 
Spencer Gordon, 

Dean Acheson, 

Howard C. Westwood, 

Attorneys for Appellant . 

Covington, Burling, Rublee, 

Acheson & Shorb, 

Union Trust Bldg., 

Washington, D. C. 

Miles & O’Brien, 

Baltimore Trust Bldg., 

Baltimore, Md. 

Of Counsel. 




Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


Xo. 6509 


Oklahoma Utilities Company, a Corporation organ¬ 
ized and existing under the laws of the State! of 
Oklahoma, A ppellant, 


v. 


ier- 


Harold L. Ickes, Administrator of the Federal Em 
gencv Administration of Public Works, et pi., 
Appellees. 


Appeal from the Supreme Court of the District 

Columbia. 


of 


ANSWER OF APPELLANT TO MOTION OF AP¬ 
PELLEES TC SUPPLEMENT THE RECORD. I 


To the Honorable The Chief Justice and Justices 
the United States Court of Appeals for the 1) 
tried of Columbia: 

Now comes the appellant, Oklahoma Utilities Co 
pany, and for answer to the motion of appellees 
supplement the record by considering as a part there 
an alleged agreement between the Citv of Ilominv afad 


of 

is- 


m- 

to 

of 
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the Federal Emergency Administrator of Public 
Works terminating an alleged loan and grant agree¬ 
ment dated as of January 9, 1935, between the afore¬ 
said parties and certain documents pertaining thereto 
and an alleged offer bv the Federal Emergence Ad- 
ministrator of Public Works to said C’itv of Ilominv, 
dated September 25, 1935, and certain documents per¬ 
taining thereto, all attached to said motion of appel¬ 
lees, shows this Honorable Court as follows: 

I. 

The appellant has made diligent inquiry through 
its representatives in the State of Oklahoma concern¬ 
ing the making of the alleged terminating agreement, 
and particularly in regard to alleged action by the 
City Council of the City of Hominy authorizing said 
agreement at a meeting on September 27, 1935, begin¬ 
ning at 8:00 p. in. o'clock, the alleged minutes of which 
appear on pages 90 to 96, inclusive of appellees' brief. 
The representatives of appellant have interviewed tier- 
sons who have informed said representatives that they 
attended from beginning to end a meeting of the said 
City Council, held on September 27. 1935, beginning at 
8:00 o'clock, and at no time during said meeting was 
anv matter relating to the construction of an electric 
distributing system in said City brought up, discussed 
or acted upon at said meeting. Appellant, however, 
admits that the ordinance terminating the alleged loan 
and grant agreement dated January 9, 1955, appear¬ 
ing 1 on pages 96 to 98, inclusive, of appellees’ brief was 
published among the legal notices in the Hominy Jour¬ 
nal, a newspaper published and circulated in Hominy, 
Oklahoma, i Appellant alleges, upon information and 
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belief, that said ordinance was perfunctorily adopted 
by said City Council acting under the instruction^, con¬ 
trol and domination of PWA. 

II. ! 

i 

Appellant alleges that the terminating agreement 
and the offer of September 25, 1935, are merely fprmal 
acts and that all the acts which it is alleged in the pill of 
complaint herein as amended that appellees are tljireat- 
ening to perform and all the acts which are contem¬ 
plated to be performed in the alleged loan and grant 
agreement dated January 9, 1935, are still threatened 
by appellees, irrespective of the apparent provisions of 
said terminating agreement and said offer of Septem¬ 
ber 25, 1935. Appellant alleges further that PWA and 
the defendant officers thereof, through their agents, 
have persuaded and induced, and by means of the said 
offer of September 25, 1935, continue to persuade and 
induce, the City of Hominy to permit the construction 
as a Federal Public Works Project of an electric gen¬ 
erating and distributing system in said City, subject to 
the terms and conditions in the bill of complaint herein 
and in this answer set forth, bv offering said svstcfm in 
large part as a gift, the balance to be paid in easy terms 
over a long period. 

III. 

Appellant alleges that on September 19th and 
and on October 3, 1935, the following advertise 


26th, 
me nt 


was published in the Ilominy Journal, a newspjapei 


published and circulated in the City of Hominy, ( 
homa: 


Dkla- 
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“Notice To Contractors 


Scaled bids will be received bv Tom Fralev, Citv 

• • • • 

Clerk, iHominy, Oklahoma, up to seven o'clock P. 
M., on the 11th day of October, 1935, for Electric 
Liidit and Power Plant and Distribution Svsteni 
as per plans and specifications on file with the City 
Clerk. 

The project consists of the following: 


Section I. 

General Construction coverimr the 

» 

House, Combination Water Tower, Storage 
etc. 


Power 

Room, 


Section II. 

Power Plant equipment consisting of three 
Diesel Engine Generator sets totaling not less than 
900 IT. P., together with auxiliary equipment, 
switchboard and power wiring, complete cool in jr 
system, oil storage tanks, connection and installa¬ 
tion. 


Section TIT. 

Electric Distribution Svstem including white 
way, transformers, meters and services. 

Certified or Cashier’s chock on a bank in the 
state of Oklahoma must accompany bid for each 
section in the amount of Two Thousand ($2,000) 
Dollars. Preference will be ejven bids covering 
all sections, as it is desired to award the entire 
project to one contractor. 

PWA P EQUIREM EN TS. 

1. Bids will be received and contracts let on any 
project! financed in whole or in part by the Public 
Works Administration subject to all provisions of 
the National Industrial Recovery Act: especially 
with reference to the March 1, 1935 Revision of 
Bulletin No. 2. 
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I 

2. All contractors desirous of bidding jon this 
work must file with the office of the State Engineer, 
PWA, such experience, information and financial 
data as will, in the opinion of the State Engineer, 
PWA, qualify them for the construction <|>f work 
of this character and magnitude before the (Jitv of 
Hominy, Oklahoma, will be in a position to [receive 
a bid from them. The necessary blanks [for the 
tiling of the above mentioned information jnay be 
secured at the office of the State Engineer,! PWA, 
Federal Building, Oklahoma City, Oklahomia. 

3. Contractors will be required to furnish con¬ 
struction and Statutorv bonds in the full Amount 

* 

of his contract. [ 

4. All bids submitted must state the mihimum 

wage rates required under paragraph (3) of Sec¬ 
tion 206, which have been set at $1.00 per hour for 
‘Skilled Labor’ and $0.40 per hour for ‘Unskilled 
Labor. ’ i 

5. City reserves the right to re ject any lor all 
bids. 

Time of completion of this project shall be as 
follows: 

Section I,—Three months from date of approval 
of contract and bonds. 

Section II,—Five months from date or approval 
of contract and bonds. 

Section III,—Five months from date of approval 
of contract and bonds. 

Contractors may secure plans and specifications 
for their personal use, from the Engineers. De¬ 
posit of $20.00 required. Refund of $10.00 for re¬ 
turn of plans within ten (10) days after letting. 

City of Hominy, Oklahoma 

Tom H. Fraley, I 
Citv Clerk. ’ i 

* i 
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Appellant alleges tliat said advertisement was pub¬ 
lished as a part of the joint undertaking of appellees 
and City of Hominy, alleged in the bill of complaint 
herein as amended and, in part, set forth in the alleged 
loan and grant agreement dated January 9, 1935, and 
that the procedure provided in said advertisement has 
been followed without change, notwithstanding the 
said alleged terminating argeement and the said al¬ 
leged offer of September 25, 1935. Appellant is in¬ 
formed and believes and so alleges that as contem¬ 
plated in said advertisement, all contractors desiring 
to bid upon the electric distributing system applied 
to the State PWA Engineer, and that onlv such con- 
tractors as said Engineer deemed to be qualified were 
permitted to bid, and that said bids were made upon 
blanks provided by and under terms and conditions 
prescribed by said State PWA Engineer; that said 
bids were open on October 11, 1935; that the said bids 
have been referred to said State PWA Engineer for 
determination as to which of said bids shall be ac¬ 
cepted. Appellant is informed and believes and so 
alleges that at tlie present time, as prior to said alleged 
terminating agreement and said alleged offer of Sep¬ 
tember 25, 1935, the construction of the electric dis¬ 
tributing svstem in the Oitv of Hominv is entirely and 
• • • • • 

in every detail subject to the control, direction and 

will of appellees, including tin* determination whether 

said system shall be begun, the character and type of 

system which shall be built and the method in which 

it shall be built, all as in the bill of complaint herein 

more specifically set forth. 

▲ • 
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IV. 

I 
I 

Appellant is informed and believes and soj alleges 
that at the present time, as before, said alleged ter¬ 
minating agreement and new offer, it is understood 
and agreed between PAY A and the Citv of Hominv 
that upon the completion of said system the rates 
which the said Citv shall charge for electricity Uhall be 
such as the defendant ickes may determine ajud pre- 

tem the 
of said 


scribe, and that upon the completion of said sys 
City will eliminate appellant as a competitor 
system by denying to appellant the right to continue in 


the business of distributing electricity within sa 


d City. 


Appellant further alleges that now as prior to said al¬ 
leged terminating agreement and new offer, the rea¬ 
sonable probability exists that appellant wojild be 
permitted for many years to continue in the business 
of furnishing electricity to said City of Hominy and 
to enjoy the earnings of said business were it ipot for 
the threatened acts of the PAY A in authorizing and 
constructing as a Federal Public AYorks Project an 

electric distributing system in the said City and in in- 

* . I 

duemg said City to agree to such construction as a 
Federal Public AA’orks Project, and as a condition 
thereof to elimination of appellant upon the comple¬ 
tion of such system bv offering said system to said 
City upon its promise to repay only 70 per cent pf the 
cost thereof. 1 

V. 

i 

Appellant is informed and believes and so alleges 
that now as prior to said alleged terminating agree¬ 
ment and new offer, PAA^A in authorizing and con¬ 
structing the said Federal Public AA^orks Project) con- 



sisting of an electric distributing svstem in the City 
of Hominy is acting in accordance with a definite plan 
now and for sometime past existing; that said plan 
has in no wise been changed and that said alleged ter¬ 
minating agreement and new offer represent mere 
formal acts entered into for appearance only, and in 
no way change the incidents and purpose of said plan. 

VI. 

Appellant further alleges that the reason for PWA’s 
insistence that said City agree to terminate appellant's 
right to do business in said Citv as a condition to the 
authorization bv PWA of the construction of an elec- 
trie distributing system in llominy still continues, and 
in support thereof alleges further as follows: 

In the early part of 19o5, appellant's attorney, 
Clarence \V. Miles, learning of the negotiations be¬ 
tween PWA and the Citv of Hominv relating to the 

W 1 O 

joint project of constructing the electric distributing 
system called upon Mr. Henry T. Hunt, then General 
Counsel of PWA and Chairman of PWA Power Board 
of Review 1 , to confer with Mr. Hunt regarding such 
negotiations. During this interview Mr. Hunt dis¬ 
cussed with appellant's attorney the rates charged by 
appellant in Hominy and stated to such attorney that 
it would have an important bearing on PWA's decision 
whether or not to proceed with the Hominy project 
if appellant's rates in Hominy were reduced and ad¬ 
justed to a level satisfactory to PWA. 

A few days later appellant’s representatives again 
called upon Mr. Hunt and submitted to him a proposed 
schedule of rates which appellant offered to put into 
effect and maintain if PWA would abandon said 
project. Mr. Hunt expressed himself as much inter- 



23 


ested in the schedule and conceded that the rates 


pro¬ 


posed were lower than rates which had been proposed 
and considered in the discussions between PWA and 
Hominy. Mr. Hunt asked for, and was given, a copy 
of such schedule for presentation to a special PWA 
committee on utility rates. Shortly thereafter plain¬ 
tiff’s representatives learned of the authorization of 
said project by PWA with the condition by PWA that 
appellant be eliminated as a competitor with puch 
project. | 

Appellant alleges that the rates so proposed b\j ap¬ 
pellant were and still are lower than any rates which 
the proposed PWA plant could afford to charge and 
still repay seventy per cent of the cost thereof and that 
for this reason it was and still is essential to PWA that 
appellant be eliminated as a competitor of such plant 
upon the completion thereof. For this reason P WA 
has insisted and still insists upon and lias induced and 

continues to induce the Citv of Hominv to agree to the 

» * * 

elimination of appellant as a competitor of such plant. 

Wherefore, appellant moves this Honorable Couft 

(1) That this Court retain jurisdiction of this ap¬ 
peal ; 

(2) That this Court deny appellee’s motion to regard 
the transcript of record herein as supplemented by 
considering as a part thereof the documents printed 
on pages 89 to 146, inclusive, of appellee’s brief filed 
October 3, 1935, except upon the condition in the njext 
following paragraph contained: and 

(3) That if this Court should grant appellees mot 
to so supplement the record herein, this Court should 
further supplement such record by considering a^ a 
part thereof and as though included in the bill of com- 


on 
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plaint herein Paragraphs I to VI, inclusive, of this an¬ 
swer. 

Oklahoma Utilities Company, 

By (Sgd) Clarence \V. Miles, 
Clarence W. Miles, 
Attorney. 

Edward B. Burling, 

Spencer Gordon, 

Dean Acheson, 

Howard C. Westwood, 

Attorneys for Appellant. 

District of Columbia, ss: 

Clarence W. Miles being duly sworn, deposes and 
says that lie is and was at all times referred to in the 
foregoing answer attorney of Oklahoma Utilities Com¬ 
pany, a corporation organized under the laws of the 
State of Oklahoma, the appellant named in the above 
entitled cause, that there is no officer of said corpora¬ 
tion east of the State of Oklahoma, that he has author¬ 
ity to make this affidavit in behalf of said corporation, 
that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof and that he 
verilv believes the statements therein made to be true. 

(s) Clarence \V. Miles. 

Subscribed and sworn to before me this ISth dav of 
October, 1935. 

(s) Mildred C. Henninger, 
Notary Public, D. C. 

(Seal) 

My commission expires November 16, 1939. 






MEMORANDUM IN SUPPORT OF APPELLAfNT’S 

ANSWER. 

The appellant has no disposition to interpose tech¬ 
nical objections to any effort to place before this Court 
the last steps taken by the defendants to accomplish 
their purpose of proceeding with the Public \\ k orks 
Project in Hominy, even though these steps in ncj way 
change the controversy before the Court. But jit is 
most important that this effort should not resijlt in 
so confusing the record that it is not plain wha|t the 
appellant complains of. 

The allegations of the bill were drawn arouncjl the 
agreement of January 9, 1935, which was made a j part 
of it. These allegations would, of course, have jbeen 
different in some respects had they been drawn [with 
the offer of September 25, 1935, in mind. The substi¬ 
tution of this offer for the former agreement is in the 
nature of an amendment of the plaintiff’s bill made by 
the defendant. To this plaintiff objects with all the 
vigor at its command, unless it is permitted, by its 
own amendments to the bill, to state the facts of the 
controversy as it sees them. If the defendant [then 
wishes to controvert these facts, the proper procedure 
is a trial and not a demurrer—or its equivalent, a mo¬ 
tion to dismiss. 

AVe believe that this position is so plainly founded 
in justice and the necessities of orderly procedure jthat 
further argument is unnecessary. Appellant’s | an¬ 
swer and accompanying motion is, therefore, 

Respectfully submitted, 

Covington, Burling, Rublee, Edward B. Burling, 
Acheson & Shorb, Clarence AY. AIile^, 

Union Trust Bldg., Spencer Gordon, 

AATishington, D. C. Dean Acheson, 

Miles & O’Brien, Howard C. AA^estw^od, 

Baltimore Trust Bldg., Attorneys for 

Baltimore, Md. Appellant, j 

Of Counsel. j 


